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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  36787-R 

IN  BANKRUPTCY 
In  the  Matter  of 

BUDDIE  JEROME  HAYNER, 

Bankrupt. 

PETITION  FOR  RECLAMATION 

To  the  Above-Entitled  Court  and  to  Burton  J. 
Wyman,  Esq.,  Referee  in  Bankruptcy  Thereof, 
at  San  Francisco,  California: 

The  petition  of  Budget  Finance  Plan,  Incor- 
porated, a  corporation,  respectfully  represents: 

1.  T'bat  John  O.  England  is  the  duly  appointed 
and  acting  Trustee  in  Bankruptcy  of  the  estate 
of  the  above-named  Buddie  Jerome  Havner,  a 
bankrupt. 

2.  That  said  Trustee  has  in  his  possession  the 
following  described  property,  to-wit: 

Multiplex— 12"  cutoff  saw— 40-A,  Serial  #40AA1386 
12"  Table  Saw— Heavy  duty— Derra  James  #683 
1  Drill  Press— Walker  Turner,  Serial  #1944 
1   Drum  Sander — Max  Universal — 16  inch 
1   l-H.P.  Spray  Compressor  #120223— De  Vilbiss 
1  V2-K-^-  Spray  (Compressor  #146804— De  Vilbiss 
1  Portable  Hand  Sander  #681046— Skil  Sander 
1  Band  saw— U  II.P.— Craftsman  #677477 
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1  Joiner— Craftsman  #10323320 

1  1941  Ford  Stake  Truck,  Motor  No.  IGT78581,  Serial 

No.  IGT78581,  License  No.  EP8-125,  6  cylinders; 
1  1941   Chevrolet   Stake    Truck,   Motor   No.    Bv437667, 

Serial  No.  GYR05-7148,  License  No.  P5594,  6  cylinders ; 
1  Buiek  1946  4-door  Sedan,  Motor  No.  45881335,  Serial 

No.  24381039,  License  No.  44K730,  8  cylinders. 

3.  That  on  the  18th  day  of  February,  1947,  the 
said  bankrupt,  Buddie  Jerome  Hayner,  also  known 
as  Jerry  B.  Hayner,  executed  a  notice  of  his  inten- 
tion to  mortgage  the  above-described  personal 
property  to  Budget  Finance  Plan,  Inc.,  a  corpora- 
tion, the  petitioner  herein,  which  notice  recited  that 
said  mortgage  would  be  delivered  and  the  considera- 
tion thereof  would  be  paid  on  February  26,  1947. 

4.  That  a  certain  promissory  note  and  chattel 
mortgage  was  made  and  executed  by  said  bankrupt 
to  your  petitioner  on  February  18,  1947,  and  on 
February  26,  1947,  said  promissory  note  and 
chattel  mortgage,  copy  of  which  is  hereto  attached, 
marked  Exhibit  ^^A,"  and  made  a  part  hereof, 
were  delivered  to  your  petitioner. 

5.  That  on  or  about  the  21st  day  of  March, 
1947,  a  certified  copy  of  said  chattel  mortgage  was 
registered  and  filed  with  the  Division  of  Registra- 
tion of  the  Department  of  Motor  Vehicles,  of  the 
State  of  California,  covering  the  aforesaid  motor 
vehicles.  That  on  the  14th  day  of  June,  1947,  said 
chattel  mortgage  was  recorded  in  the  Office  of  the 
County  Recorder  of  the  County  of  Alameda,  State 
of  California,  and  assigned  Document  No.  AB51024. 
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6.  That  on  Februaiy  26,  1947,  the  date  said 
chattel  mortgage  was  delivered  to  your  petitioner, 
The  Bank  of  Pinole  of  Crockett,  California,  was 
the  legal  owner  of  the  aforesaid  Ford  truck;  the 
Universal  C.  I.  T.  Credit  Corporation  of  Oakland, 
California,  was  the  legal  owner  of  the  said  Chev- 
rolet truck;  the  Bank  of  Berkeley  of  Berkeley, 
California,  was  the  legal  owner  of  said  Buiek 
automobile,  and  the  bankrupt  was  the  registered 
owner  of  all  of  said  motor  veliiclcs.  That  tliereaf  [er, 
upon  demand  of  [2'^]  your  petitioner  and  the  pay- 
ment by  it  of  certain  obligations  owing  by  the  bank- 
rupt to  each  of  said  legal  owners,  the  latter 
surrendered  to  your  petitioner  the  ov/nership  cer- 
tificates of  said  motor  vehicles  and  endorsed  and 
released  said  legal  ownership  thereof  to  your  peti- 
tioner. 

7.  That  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  herein  there  had  been  paid  on  ac- 
count of  said  promissory  note  held  by  your  peti- 
tioner the  sum.  of  Two  Hundred  Twelve  and  00/100 
($212.00)  Dollars  on  account  of  principal  thereof, 
and  the  sura  of  Two  Hundred  Eighteen  and  75/100 
($218.75)  Dollars  on  account  of  interest  thereon, 
and  there  now  remains  due,  owing  and  unpaid 
thereon  the  sum  of  Four  Thousand,  Seven  Hundred 
Eighty-seven  and  10/100  ($4,787.10)  Dollars,  plus 
interest. 

8.  That  by  reason  of  the  premises  and  the  afore- 
said facts  your  petitioner  is  entitled  to  immediate 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
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possession  of  all  of  said  personal  property  here- 
inabove described. 

9.  That  said  property  is  of  a  value  less  than 
the  amount  owing  thereon;  that  prior  to  the  filing 
of  this  petition,  your  petitioner  duly  demanded 
from  said  Trustee  surrender  of  said  property  but 
that  said  Trustee  has  refused  and  failed  to  sur- 
render said  property  and  ever  since  has  refused 
and  failed  to  surrender  the  same  to  your  petitioner. 

Wherefore,  your  petitioner  prays  for  an  order 
upon  said  Trustee  requiring  said  Trustee  to  sur- 
render said  property  to  your  petitioner  and  for 
such  other  and  further  relief  as  may  be  just  in  the 
premises. 

BUDGET  FINANCE  PLAN, 
INC., 
Petitioner, 

By  CHARLES  H.  AHRENS, 

Vice-President  of 
Said  Corporation. 

STANLEY  M.  McLEOD, 
CARROLL  P.  JACOBY, 

Attorneys  for  Petitioner.  [3] 

State  of  California, 

City  and  County  of  San  Francisco — ^ss. 

Charles  H.  Ahrens,  being  duly  sworn,  deposes 
and  says: 

That  he  is  a  Vice-President  of  Budget  Finance 
Plan,  Inc.,  a  corporation,  the  petitioner  herein, 
and  that  he  is  authorized  to,  and  does  hereby,  make 
this  affidavit  for  such  petitioner. 
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That  he  has  read  the  within  and  foregoing  Peti- 
tion for  Reclamation,  and  knows  the  contents 
thereof,   and   that   the   same   is   true   of   his   own 

knowledge. 

CHARLES  H.  AHRENS, 

Vice-President. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  July,  1947. 

[Seal]  WM.  E.  SCHORD, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [4] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  ON  PETITION 
FOR  RECLAMATION 

Upon  reading  and  filing  the  petition  of  Budget 
Finance  Plan,  Incorporated,  a  corporation,  wherein 
said  petitioner  prays  for  an  order  requiring  John 
O.  England,  Trustee  in  the  above-entitled  pro- 
ceeding, to  surrender  to  said  petitioner  certain 
personal  property  described  in  a  chattel  mortgage 
heretofore  executed  by  the  bankrupt  herein  to  said 
Budget  Finance  Plan,  Incorporated. 

Now,  upon  motion  of  Stanley  M.  McLeod  and 
Carroll  1^.  Jaeoby,  attorneys  for  said  petitioner. 

It  Is  Hereby  Ordered  that  the  said  John  O. 
England,  Trustee  as  aforesaid,  be,  and  he  is,  hereby 
required  to  appear  before  the  undersigned  Burton 
J.  Wyman,  Esq.,  Referee  in  Bankruptcy,  at  the 
courtroom  of  said  Referee,  Room  609  Grant  Build- 
ing, Seventh  and  Market  Streets,  San  Francisco, 
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California,  on  the  22nd  day  [6]  of  July,  1947,  at 
2  o'clock  in  the  afternoon,  to  show  cause,  if  any 
he  has,  why  such  order  should  not  be  granted. 

It  Is  Further  Ordered  that  service  of  said  Peti- 
tion and  this  Order  upon  the  said  Trustee,  on  or 
before  July  16,  1947,  shall  be  sufficient  notice  of 
the  hearing  on  said  petition. 

Dated:  July  15,  1947. 

/s/  BURTON  J.  WYMAN, 

Referee  in  Bankruptcy. 

[Endorsed]:  Filed  with  Referee  July  15,  1947. 
[Endorsed]:  Filed  with  Clerk  Oct.  27,  1947.  [7] 


[Title  of  District  Court  and  Cause.] 

TRUSTEE'S  ANSWER  TO  PETITION  FOR 

RECLAMATION  AND  ORDER  TO  SHOW 

CAUSE 

Now  comes  John  O.  England,  the  duly  appointed 
and  acting  trustee  of  the  estate  of  the  above  named 
bankrupt  and  answering  the  Petition  for  Reclama- 
tion filed  herein  by  Budget  Finance  Plan,  Incor- 
porated, a  corporation,  admits,  denies  and  alleges: 

Trustee  admits  the  allegations  contained  in  para- 
graphs 1,  2  of  said  petition  for  reclamation. 

Answering  the  allegations  contained  in  para- 
graphs 3,  4,  5,  6,  7,  8  and  9  of  said  Petition  for 
Reclamation,  Trustee  alleges  that  he  has  no  infor- 
mation or  belief  sufficient  to  enable  [8]  him  to 
answer  the  allegations  in  said  paragraphs  contained 
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and  placing  his  denial  on  that  ground,  denies  each 
and  every,  all  and  singular,  generally  and  speci- 
fically the  allegations  in  said  paragraphs  contained. 
As  and  for  a  Second,  Separate  and  Distinct 
Defense  to  Said  Petition  for  Reclamation,  Trustee 
Alleges : 

That  the  chattel  mortgage  as  alleged  in  said 
Petition  for  Reclamation  is  invalid  as  against  the 
Trustee  for  the  reason  that  it  was  not  recorded 
as  required  by  law. 

Wherefore,  the  Trustee  prays  that  the  prayer  in 
said  Petition  for  Reclamation  be  denied;  that  the 
order  to  show  cause  issued  thereon  be  discharged; 
that  said  petition  be  hence  dismissed  with  costs  in 
favor  of  said  Trustee,  and  for  such  other  or  fur- 
ther order  and  relief  as  may  be  meet  and  proper 
in  the  premises. 

JOHN  O,  ENGLAND, 

Trustee. 
MAX  H.  MARGOLIS, 
Attorney  for  Trustee. 

United  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

John  O.  England,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  person  named  and  described  in 
the  foregoing  Trustee's  Answer  to  Petition  for 
Reclamation  and  Order  to  Show  Cause;  that  he  has 
read  the  AnsAver.  knows  tlie  contents  thereof  and 
hereby  makes  solemn  oath  that  the  statements  con- 
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tained  therein  are  true  to  the  best  of  his  knowledge, 
information  and  belief. 

JOHN  O.  ENGLAND, 

Subscribed  and  Sworn  to  before  me  this  16th  day 
of  July,  1947. 

[Seal]  LOUIS  WIENER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  with  Referee  July  17,  1947. 

[Endorsed] :  Filed  with  Clerk  Oct.  27,  1947.  [9] 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  PETITION  FOR  RECLA- 
MATION  FILED   HEREIN   ON   BEHALF 

OF    BUDGET    FINANCE    PLAN,    INCOR- 
PORATED 

This  matter  comes  before  the  court  on  a  Petition 
in  Reclamation  filed  herein  on  July  15,  1947,  by 
Stanley  M.  McLeod,  Esq.,  and  Carroll  F.  Jacoby, 
Esq.,  on  behalf  of  Budget  Finance  Plan,  Incor- 
porated, a  corporation;  upon  the  order  to  show 
cause  based  upon  said  Petition  in  Reclamation; 
upon  the  Answer  to  said  Petition  in  Reclamation, 
filed  herein  by  Max  H.  Margolis,  Esq.,  on  behalf 
of  John  O.  England,  the  trustee  of  the  above 
named  bankrupt's  estate;  upon  the  record  herein, 
including  the  evidence  offered  and  received  relative 
to  said  petition.  Order  to  Show  Cause  and  Answer, 
at  the  time  of  the  hearing  held  before  the  under- 
signed referee  on  July  22,  1947. 
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Th(^  matter  having  been  submitted  on  briefs,  and 
said  briefs  having  been  placed  before  the  couii:, 
and  the  court,  having  considered  said  briefs  in  con- 
nection i  vv'ith  the  aforesaid  evidence  and  the  record 
herein,  and  now  being  advised  fully  in  the  premises, 
finds  that: 

1.  The  chattel  mortgage,  upon  which  said  claim- 
ant. Budget  Finance  Plan,  Incorporated,  a 
cor])oration,  bases  its  claim  for  reclamation, 
vv^as  executed  by  the  above-named  bankrupt, 
in  the  County  of  Alameda,  State  of  California, 
on  February  18,  1947; 

2.  The  chattel  mortgage,  executed  as  aforesaid, 
w^as  not  offered  for  registration  with  the  Divi- 
sion of  Registration  of  the  Department  of 
Motor  Vehicles  of  the  State  of  California, 
imtil  March  21,  1947;  [10] 

3.  The  chattel  mortgage,  executed  as  aforesaid, 
was  not  recorded  in  the  County  of  Alameda, 
State  of  California,  until  June  14,  1947; 

4.  Taking  into  consideration  all  the  facts  and 
circumstances  showTi  by  the  record,  and  par- 
ticularly insofar  as  the  time  elapsing  between 
the  date  of  the  execution  of  said  chattel 
mortgage  and  the  registering  thereof  with  the 
Depai'tment  of  Motor  Veliicles  is  concerned, 
said  chattel  mortgage  was  not  offered  for 
registration  wdth  the  Division  of  Registration 
of  the  Department  of  Motor  Vehicles  of  the 
State  of  California  within  a  reasonable  time 
after  its  execution  and  was,  and  now  is,  void 
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as  against  all  creditors  who  became  such  prior 
to  the  date  upon  which  said  chattel  mortgage 
was  offered  for  registration; 

5.  The  chattel  mortgage;  as  against  all  creditors 
who  became  such  prior  to  the  date  upon  which 
said  chattel  mortgage  was  offered  for  regis- 
tration with  the  Division  of  Registration  of 
the  Department  of  Motor  Vehicles  of  the 
State  of  California,  was,  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy  herein, 
and  now  is,  invalid; 

6.  There  are  numerous  creditors  of  the  bank- 
rupt who  became  such  creditors  prior  to  the 
date  upon  which  said  chattel  mortgage  was 
offered  for  registration  with  the  Division  of 
Registration  of  the  Department  of  Motor 
Vehicles  of  the  State  of  California. 

Based  upon  the  record  herein,  including  the  evi- 
dence offered  and  received  upon  the  hearing';  of 
said  Petition  for  Reclamation  and  the  Findin?3:s  of 
Fact  hereinbefore  set  forth,  the  court  concludes 
as  matters  of  law  that: 

1.  The  failure  and  neglect  of  the  mortgagee, 
Budget  Finance  Plan,  Incorporated,  or  any 
one  on  its  behalf,  to  offer  said  chattel  mort- 
gage for  registration  with  the  Division  of  [11] 
Registration  of  the  Department  of  Motor 
Vehicles  of  the  State  of  California  until  more 
than  thirty  days  after  the  date  of  the  execu- 
tion of  said  chattel  mortgage  was  an  unreason- 
able delay  and  that,  as  a  consequence  of  said 
unreasonable  delay  said  chattel  mortgage  be- 
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came,  and  now  is,  void  as  against  all  creditors 
of  the  bankrupt  who  became  creditors  of  said 
bankrupt  prior  to  the  date  said  chattel  mort- 
gage was  offered  for  registration  with  the 
Division  of  Registration  of  the  Department 
of  Motor  Vehicles  of  the  State  of  California 
and  that  said  Petition  for  Reclamation  should 
be  denied  and  the  Order  to  Show  Cause  based 
thereon  discharged,  and 
2.  Because  counsel  for  the  mortgagee  stated  in 
open  court  that  the  delay  in  recording  said 
chattel  mortgage  in  Alameda  County,  State 
of  California,  until  June  14,  1947,  was  an 
unreasonable  delay  after  the  date  of  the  exe- 
cution thereof,  the  effect  of  said  last  mentioned 
delay  has  become,  and  now  is,  moot. 

It  Hereby  Is  Ordered  tliat  the  Petition  for 
Reclamation  filed  herein  by  and /or  in  behalf  of 
Budget  Finance  Plan,  Incorporated,  be,  and  it  is 
Denied,  and  the  Order  to  Show  Cause  be,  and  it  is, 
Discharged,  all  without  prejudice,  however,  to  said 
Budget  Finance  Plan,  Incorporated,  to  file  an 
unsecured  claim  herein,  in  such  amount  as  it  may 
be  advised. 

Dated:  July  31,  1947. 

BURTON  J.  WYMAN, 

Referee   in    Bankruptcy. 

[Endorsed]:  Filed  July  31,  1947.  Burton  J. 
Wyman,  Trustee  in  Bankruptcy. 

[Endorsed]:  Filed  October  27,  1947.  [12] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  DENYING  PETITION  FOR  REC- 
LAMATION ON  BEHALF  OF  BUDGET 
FINANCE   PLAN,   INC. 

To  Burton  J.  Wyman,  Esq.,  Referee  in  Bankruptcy : 
The   petition   of   Budget   Finance   Plan,   Inc.,   a 
corporation,   respectfully  represents  and  shows: 

1.  That  your  petitioner  is  a  creditor  of  Buddie 
Jerome  Hayner,  bankrupt  herein,  and  claims  as 
security  a  chattel  mortgage  on  certain  motor 
vehicles  and  equipment. 

2.  That  heretofore,  on  the  15th  day  of  July, 
1947,  petitioner  filed  its  Petition  for  Reclamation, 
verified  July  14,  1947,  to  recover  possession  of  said 
motor  vehicles  and  equipment  from  the  Trustee 
herein,  and  an  Order  to  Show  Cause  was  duly 
issued  thereon, 

3.  That  thereafter,  on  July  22nd,  1947,  the  said 
matter  came  on  regularly  for  hearing  on  the  said 
Petition  for  Reclamation,  Order  to  Show  Cause, 
and  Ansv/er  of  Trustee. 

4.  That  thereafter  and  on  the  31st  day  of  July, 
1947,  the  said  Referee  did  make  Findings  of  Fact, 
Opinion,  Conclusions  of  Law,  and  an  Order  thereon ; 
that  the  said  Order  is  as  follows: 

It  Is  Hereby  Ordered  that  the  Petition  for 
Reclamation  filed  herein  by  and/or  in  behalf 
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of  Budget  Finance  Plan,  Incorporated,  be, 
and  it  is,  Denied,  and  the  Order  to  Show  Cause 
be,  and  it  is.  Discharged,  all  without  prejudice, 
however,  to  said  Budget  Finance  Plan,  Incor- 
porated, to  file  an  unsecured  claim  herein,  in 
such  amount  as  it  may  be  advised. 

Dated:  July  31,  1947. 

BURTON  J.  WYMAN, 

Referee   in   Bankruptcy. 

5.     The  said  Order  is  erroneous  for  the  follow- 
ing reasons:    [13] 

a.  That  the  said  Order  and  the  opinion  support- 
ing it  are  against  law. 

b.  That  the  Findings  of  Pact  and  Conclusions 
of  Law  upon  which  said  order  is  based  are 
not  supported  by  and  are  inconsistent  with 
the  evidence  herein. 

c.  That  the  Findings  of  Fact  do  not  support  and 
are  inconsistent  with  the  Opinion,  Conclu- 
sions of  Law  and  Order  herein. 

d.  That  the  said  Order  does  not  follow  the  rule 
laid  down  by  the  Court  in  In  Re  Mercury 
Engineering,  Inc.,  68  Fed.  Slip.  376  (D.(\, 
S.D.,  Calif.,  Central  Div.). 

e.  That  the  Findings  of  Fact  fail  to  find  on  a 
material  issue,  in  this,  that  the  evidence  shows 
without  contradiction  that  the  delay  in  filing 
the  chattel  mortgage  with  the  Department  of 
Motor  Vehicles,  if  any,  was  due  to  the  failure 
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of  the  said  Department  of  Motor  Vehicles  to 
issue  certificates  of  registration,  and  through 
no  fault  of  petitioner. 

f.  That  the  Findings  of  Fact  fail  to  find  on  a 
material  issue,  in  this,  that  the  evidence 
shows  without  contradiction  that  the  transfer 
of  legal  ownership  in  said  motor  vehicles 
occurred  between  Universal  CIT  Corporation, 
Bank  of  Berkeley,  and  Bank  of  Pinole,  the 
then  legal  owners,  and  petitioner,  and  not 
from  the  bankrupt;  that  there  was  therefore 
no  transfer  of  interest  in  the  motor  vehicles 
from  bankrupt  to  petitioner  except  the  excess, 
if  any,  over  the  interests  of  said  transferees 
in  the  total  sum  of  $4,024.30. 

g.  That  the  Findings  of  Fact  fail  to  find  on  a 
material  issue,  in  this,  that  the  evidence  shows 
without  contradiction  that  the  total  value  of 
said  motor  vehicles  is  the  sum  of  $4,000,00, 
and  that  the  unpaid  balance  due  petitioner 
is  in  excess  of  $4,700.00. 

h.  That  Findings  of  Fact  4,  and  Conclusions  of 
Law  1,  insofar  as  they  find  or  hold  that  the 
delay,  if  any,  was  unreasonable  and  that 
therefore  the  chattel  mortgage  is  void  [14] 
are  contrary  to  the  law  and  the  evidence,  and 
that  the  record  shows  that  the  delay  in  reg- 
istei'ing  the  said  chattel  mortgage  with  the 
Department  of  Motor  Vehicles,  if  any,  was 
a  reasonable  one. 
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Wherefore,  your  petitioner  prays  for  a  review 
of  said  Order  by  the  Judge,  and  that  the  said  Order 
be  vacated  and  set  aside. 
Dated:  August  9,  1947. 

BUDGET  FINANCE  PLAN,  INC. 
Petitioner, 
By  C.  H.  AHRENS, 

Vice-President  of  Said  Corporation. 
STANLEY  M.  McLEOD, 

CARROLL  F.  JACOBY, 
Attorneys  for  Petitioner. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

C.  H.  Ahrens,  being  duly  sworn,  deposes  and  says : 
That  he  is  a  Vice  President  of  Budget  Finance 

Plan,  Inc.,  a  corporation,  the  petitioner  herein,  and 

that  ho  is  authorized  to,  and  does  hcrebv  make  this 

affidavit  for  said  petitioner. 

That    he    has    read    the    within    and    foregoing 

petition  for  review  and  knows  the  contents  thereof; 

that  the  same  is  true  of  his  own  knowledge. 

C.  H.  AHRENS. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  August,  1947. 

[Seal]  THOMAS  J.  BEGLEY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed   August   9,    1947.     Burton    J. 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed] :  Filed  Octobei*  27,  1947.  [16] 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  36787-R 
IN  BANKRUPTCY 

In  the  Matter  of 

BUDDIE  JEROME  HAYNER,  also  known  as 
Jerry  B.  Hayner, 

Bankrupt. 

CERTIFICATE  AND  REPORT  OP  REFEREE 
ON  PETITION  FOR  REVIEW  OP  REF- 
EREE'S ORDER  DENYING  PETITION 
FOR  RECLAMATION  ON  BEHALF  OF 
BUDGET  FINANCE  PLAN,  INCORPO- 
RATED 

To  Honorable  Michael  J.  Roche,  United  States 
District  Judge  for  the  Northern  District  of 
California : 

I,  Burton  J.  Wyman,  one  of  the  referees  in 
bankruptcy  of  this  court  and  the  referee  in  charge 
of  the  above-entitled  bankruptcy  proceeding,  cer- 
tify and  report  as  follows: 

On  July  15,  1947,  Budget  Finance  Plan,  Incor- 
porated, filed  its  Petition  in  Reclamation  herein 
whereby  it  sought  to  reclaim  from  John  O.  England, 
as  the  trustee  in  bankruptcy  of  the  estate  of  the 
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above    named    bankrupt,    the    personal    properties 
described  in  said  petition  as  follows :    [17] 

''Multiplex— 12"  cutoff  saw— 40-A,  Serial  #40AA1386 

12"  Tal)le  Saw— Heavy  duty— Derra  James  #G83 

1  Drill  Press— Walker  Turner,  Serial  #1944 

1  Dnun  Sander— Max  Universal— 16  inch 

1  l-H.P.  Spray  Compressor  #120223— De  Vilbiss 

1  1/2-H.P.  Spray  Compressor  #146894— De  Vilbiss 

1  Portable  Hand  Sander  #681046— Skil  Sander 

1  Band  saw— 1/2  H. P. —Craftsman  #677477 

1  Joiner— Craftsman  #10323320 

1  1941  Ford  Stake  Truck,  Motor  No.  irTT78581,  Serial 

No.  IGT78581,  License  No.  EP8425,  6  cylinders; 
1  1941   Chevrolet   Stake   Truck,   Motor   No.   BV437667, 

Serial  No.  GYR05-7148,  License  No.  P5594,  6  cylinders ; 
1  Buick  1946  4-door  Sedan,  Motor  No.  45881335,  Serial 

No.  24381039,  License  No.  44K730,  8  cylinders." 

In  addition  to  setting  out  the  aforesaid  descrip- 
tions of  the  properties  sought  to  be  reclaimed,  the 
Petition  in  Reclamation  also  averred,  in  substance, 
that  on  February  18,  1947,  said  bankrupt  executed 
a  notice  of  said  bankrupt's  intention  to  mortgage 
the    above    described   personal    properties   to    said 
Petitioner    in    Reclamation    and    that    said    notice 
stated  that  said  mortgage  would  be  delivered  and 
the  consideration  therefor  would  be  paid  on  Feb- 
ruary 26,  1947;  that  a  certain  promissory  note  and 
chattel  mortgage  was  made  and  executed  by  said 
bankrupt    to    said    Budget    Finance    Plan,    Incor- 
porated, on  February  18,  1947,  and  on  February  26, 
1947,   said  promissory  note  and  chattel  mortgage 
were   delivered  to  said  petitioner  in  reclamation; 
that  on  March  21,   1947,  a  certified  copy  of  said 
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chattel    mortgage,    covering    the    aforesaid    motor 
vehicles,  was  filed  with  the  Division  of  Registra- 
tion of  the  Department  of  Motor  Vehicles  of  the 
State   of  California,   and  on  June  14,   1947,  said 
chattel  mortgage  was  recorded  in  the  office  of  the 
Recorder  of  the  County  of  Alameda,  State  of  Cali- 
fornia; that  on  February  26,  1947,  the  date  upon 
which  said  chattel  mortgage  was  delivered  to  said 
petitioner  in  reclamation,  The  Bank  of  Pinole,  of 
Crockett,   California,  was  the  legal  owner  of  the 
aforesaid    Ford    truck;    Universal    C.I.T.    Credit 
Corporation  of  Oakland,  California,  was  the  legal 
owner  of  said  Chevrolet  truck;  Bank  of  Berkeley, 
Berkeley,   California,  was  the  legal  owner  of  the 
Buick  automobile,  and  the  bankrupt  was  the  reg- 
istered owner  of  all  said  motor  vehicles;  that  there- 
after, upon  demand  of  said  petitioner  in  reclama- 
tion and  the  payment  of  the  obligations  owing  by 
the  bankrupt  to  each  of  said  [18]  legal  owners,  said 
legal  owners  surrendered  to  said  petitioner  in  recla- 
mation  the    ownership    certificates    of    said    motor 
vehicles  and  endorsed  and  released  the  ownership 
of  said  motor  vehicles  to  said  petitioner  in  recla- 
mation ;  that  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  in  the  above  entitled  matter,  there 
had  been  paid  on  account  of  said  promissory  note, 
held  by  said  petitioner  in  reclamation,  the  sum  of 
$212.00,  on  account  of  principal,  and  the  sum  of 
$218.75,  on  account  of  interest,  and  that  there  re- 
mained due,  owing  and  unpaid,  the  sum  of  $4,787.10, 
plus  interest,   as   of  the   date   of  said   petition    m 


20  Budget  Finance  Plan,  Inc. 

reclamation;  that  the  petitioner  of  reclamation  is 
entitled  to  the  immediate  possession  of  all  said 
personal  properties  described  above ;  that  said  prop- 
erties are  of  a  value  less  than  the  amount  owing 
thereon;  that  prior  to  the  filing  of  the  petition  in 
reclamation,  the  petitioner  therein  demanded  from 
the  trustee  in  bankruptcy  the  surrender  of  said 
properties,  but  that  said  trustee  had  refused  and 
failed  to  surrender  said  properties  ever  since  said 

demand. 

The  petition  in  reclamation  ends  with  the  prayer, 
in  substance,  that  an  order  be  made  requiring  the 
trustee  to  surrender  said  properties  to  said  peti- 
tioner in  reclamation  and  that  said  petition  in 
reclamation  be  granted  such  other  and  further 
relief  as  may  be  just  in  the  premises. 

On  July  17,  1947,  and  in  response  to  the  Order 
to  Show  Cause,  based  upon  said  petition  in  recla- 
mation, John  O.  England,  as  said  truste  in  bank- 
ruptcy, filed  herein  an  answer  to  said  petition  in 
reclamation. 

In  sulxstance,  the  Answer  admitted,  and  admits, 
that  John  O.  England  is  the  appointed  and  acting 
trustee  iii  bankruptcy  of  the  estate  of  the  above 
named  bankrupt  and  that  said  trustee  has  in  his 
possession  the  above  described  personal  properties. 

As  to  the  other  allegations  contained  in  sr.id  peti- 
tion in  reclamation,  i.e.,  those  dealing  with  the  exe- 
cutions and  deliveries  of  the  aforesaid  promissory 
note  and  chattel  mortgage;  the  legistering  and 
recording  of  said  chattel  mortgage,  the  legal  own- 
ership of  the  motor  vehicles,  the  payments  of  the 
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obligations  by  the  petitioner  in  [19]  reclamation, 
the  surrender  of  the  certificates  of  ownership  of 
said  motor  vehicles;  the  release  of  said  legal  own- 
erships to  said  petitioner  in  reclamation;  the 
amounts  owing  and  unpaid;  the  claim  for  the  pos- 
session and  the  alleged  shortage  of  value  of  said 
motor  vehicles;  the  demand  of  the  Petition  for 
Reclamation  for  the  surrender  of  said  properties, 
said  trustee,  basing  his  denials  on  lack  of  informa- 
tion or  belief  sufficient  to  enable  him  to  answer  said 
last  mentioned  allegations,  denied  all  of  them,  both 
general  and  specifically. 

By  way  of  a  second,  separate  and  distinct  defense 
to  said  petition  in  reclamation,  said  trustee  averred, 
in  substance,  that  the  chattel  mortgage  is  invalid 
as  against  said  trustee,  for  the  reason  that  it  was 
not  recorded  as  required  by  law. 

The  Answer  concludes  with  the  prayer,  in  sub- 
stance, that  the  petition  in  reclamation  be  dis- 
missed, with  costs  in  favor  of  the  trustee,  the  Order 
to  Show  Cause  discharged,  and  that  said  trustee 
have  such  other  or  further  order  and  relief  as  may 
be  meet  and  proper  in  the  premises. 

Among  other  things  which  the  chattel  mortgage, 
in  substance  provides,  are  that  the  20th  Century 
Fixture  Co.,  by  Jerry  B.  Hayner,  mortgages  to 
Budget  Finance  Plan,  Incorporated,  the  hereinbe- 
fore described  personal  properties;  that  the  entire 
balance  might  be  declared  due  and  payable  fort]]- 
with ;  that  the  mortgagee,  or  assigns,  without  previ- 
ous notice  or  demand,  might,  at  its  option,  ta I  o 
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possession  of  said  properties,  according  to  law; 
that  if,  upon  a  sale  of  such  properties,  insufficient 
funds  should  be  realized  to  pay  the  obligations 
secured  by  said  chattel  mortgage,  the  mortgagor 
would  pay  the  deficiency  on  demand. 

Contained  in  said  chattel  mortgage,  and  as  a 
part  thereof,  is  a  promissory  note  reading  as 
follows:  [20] 

''$5000.00  Oakland,  California,    Feb.  18,  1947 
''For  Value  Received,  on  or  before  July  17, 
1948,    the    undersigned    jointly    and    severally 
promise  to  pay  to  the  order  of  Budget  Finance 
Plan   (License  No.  8164e5LA)    at  its  office  in 
Oakland,   California,  in  lawful  money  of  the 
United  States,  the  sum  of  Five  Thousand  and 
no/100  Dollars,  payable  in  eighteen  successive 
monthly  installments  of  $335.90  each,  which  in- 
cludes charges  at  the  rate  of  2%  per  month  on 
that  part  of  the  impaid  principal  balance  of  said 
loan  not  in  excess  of  $100.00  and  2%  per  month 
on  any  remainder,  the  first  of  which  install- 
ments  shall   be   payable   on   the   26th    day   of 
March,  1947,  and  a  final  installment  covering 
any  unpaid  balance  including  charges  as  afore- 
said  due   and   owing   on   the    due   date   above 
menticmed.    Payments   shall  be   deemed  made 
only    when    received    by    payee.     The    word 
'charges'  shall  be  deemed  to  include  interest 
at  10%  per  annum. 

"Default  in  the  payment  of  all  or  any  part 
of  the  amount  owing  hereon  at  any  time  or 
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times,  shall  at  the  option  of  the  holder,  render 
the  entire  principal  balance  and  accrued 
charges  immediately  due  and  payable.  Exten- 
sion of  time  of  payment  shall  not  waive  future 
strict  performance,  nor  shall  it  affect  the  lia- 
bility of  any  party  hereto  or  surety,  guar- 
antor or  endorser,  all  of  whom  severally  waive 
demand  presentment,  notice  of  non-payment, 
notice  of  protest  and  protest.  All  or  any  part 
of  the  principal  sum  of  this  note  may  be  paid 
at  any  time  together  with  charges  to  date 
thereof.  All  payments  received  shall  be  cred- 
ited first  to  charges  to  date  and  the  balance  to 
principal." 

When  on  July  22,  1947,  said  petition  in  reclama- 
tion, said  Order  to  Show  Cause  and  said  Answer  to 
said  petition  in  reclamation  came  on  for  hearing 
before  me,  as  the  referee  in  bankruptcy  in  charge 
of  the  above-entitled  bankruptcy  proceeding,  the 
following,  in  substance,  occurred: 

Stanley  McLeod,  Esq.,  representing  said  peti- 
tioner in  reclamation,  immediately  stated  that,  inas- 
much as  the  chattel  mortgage  involved  had  been 
executed  on  February  18,  1947,  the  recorded  notice 
of  intention  to  mortgage  having  fixed  February  26, 
1947,  as  the  consummation  date,  and  the  chattel 
mortgage  had  not  been  recorded  in  the  office  of  the 
Alameda  County  Recorder  until  June  M,  1947,  he 
would  concede,  on  the  part  of  said  petitioner  in 
reclamation,  that  said  chattel  mortgage  was  void, 
as  against  creditors,  insofar  as  all  personal  proper- 
ties, except  the  motor  vehicles,  are  concerned.  ,. 
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Thereupon,  Charles  11.  Ahrons,  vice  president  of 
Budget  Finance  Plan,  Incorporated,  the  petitioner 
in  reclamation  herein,  was  called  as  a  witness  for 
said  petitioner. 

In  substance,  said  witness  testified:  [21] 

That  he  was  familiar  with  a  transaction  between 
petitioner  in  reclamation  and  the  bankrupt;  that 
the  Oakland  office  of  the  organization  advanced  a 
loan  to  the  bankrupt  under  date  of  Pebruarv  18, 
1947,  in  the  amount  of  $5,000.00,  the  purpose  of 
which  was  to  pay  off  three  separate  loans  on  the 
vehicles  bankrupt  owned  at  that  particular  time ; 
that  at  that  time  one  of  the  vehicles  was  encum- 
bered by  the  Bank  of  Pinole  in  the  amount  of 
$807.10;  on  another,  the  bankrupt  was  obligated 
to  the  Universal  C.I.T.  in  the  amount  of  $929;  on 
a  1946  Buick,  to  the  Bank  of  Berkeley  in  the  sum 
of  $2,288.20;  that  there  was  a  total  lien  against 
these  three  vehicles  of  $4,024.30;  that  bankrupt 
applied  for  a  refinancing  of  the  indebtedness  plus 
an  additional  amount  of  cash  for  use  in  his  busi- 
ness; that  bankrupt  offered  rs  security  for  the 
loan,  the  three  vehicles  and  what  personal  property 
in  the  nature  of  equipment  and  machinery  bankrupt 
had  in  the  20th  Century  Fixture  Company,  of  which 
I  understood  bankrupt  was  the  sole  owner; 

That  the  petitioner  in  reclamation  received  the 
pink  certificates  of  ownership  of  the  vehicles  from 
the  re-spective  j)laees  thnt  were  paid  off, — The  Bank 
of  Pinole,  the  Universal  C.I.T.  and  the  Bnnk  of 
Berkeley;  that  the  petitioner  in  reclamation  did 
not  obtain  the  white  certificates  for  a  considerable 
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time  after  the  comxjletion  of  the  loan,  because  the 
white  certificates  at  the  time  the  loan  was  made, 
were  in  transit  to  Sacramento ;  that  that  was  during 
the  month  of  February;  that  they  were  in  transit 
to  Sacramento  for  the  1947  licenses  and  had  not 
been  returned  from  Sacramento;  that  they  are 
used  as  a  receipt  for  application  for  the  current 
year  license.  (At  this  point  the  witness^  AJirens, 
was  withdrawn  from  the  stand.) 

Buddie  Jerome  Hayner,  the  bankrupt,  then  was 
called  as  a  witness  for  said  petitioner. 

In  substance,  said  witness  testified: 

That  he  had  a  business  transaction  with  the 
Budget  Finance  Plan,  Incorporated;  that  that 
transaction  was  in  regards  to  a  loan;  [22]  that  the 
witness  went  to  the  Budget  Finance  Company  and 
asked  it  to  loan  the  witness  a  sum  of  money,  which 
it  did,  for  improvements  of  the  witness'  business; 
that  the  witness  identified  as  his  signature,  the 
name  signed  to  a  document  entitled  ^*  Statement  of 
Loan" — '^Budget  Finance  Plan";  (The  last-men- 
tioned document  was  thereupon  offered  and  received 
in  evidence  as  claimant's  Exhibit  No.  1.) 

That,  on  being  shown  a  duplicate  chattel  mort- 
gage and  promissory  note  dated  Februaiy  18,  1947, 
said  witness  testified  that  the  name  thereon  was  a 
copy  of  his  signature  and  that  the  duplicate  docu- 
ment was  executed  at  the  time  that  the  original 
chattel  mortgage  and  promissory  note  were  exe- 
cuted. (Thereupon  the  last-mentioned  document 
was  received  in  evidence  as  claimant's  Exh 
No.  2.) 
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That  at  the  time  of  the  execution  of  the  chattel 
mortgage  and  promissory  note,  said  witness  w- 
ceived  the  sum  of  $900.00  and  some  odd;  that  the 
difference  between  the  $900.00  and  $5,000.00  was 
money  paid  off  on  debts  of  the  witness  on  two 
trucks  and  one  automobile  and  a  personal  loan; 
that  the  signatures  on  three  documents  entitled, 
'^ Authorization  for  Pay-Off"  dated  February  18, 
1947,  were  those  of  the  witness;  that  said  authori- 
zations to  pay  off  indicated  that  the  one  addressed 
to  the  Bank  of  Berkeley,  Berkeley,  California, 
directed  them  to  accept  from  the  Budget  Plan 
Comr>ariy  $2,288.20,  being  the  balance  due  on  the 
accounts  of  the  witness  to  the  bank  on  a  194G 
Buick;  that  a  second  one  to  the  Universal  C.I.T. 
Credit  Corporation,  1440  Broadway,  directed  them 
also  to  accept  from  the  Budget  Finance  Plan, 
$929,00.  on  a  1941  Ford  truck;  that  the  final  one 
to  the  Bank  of  Pinole  at  Crockett,  California, 
directed  it  to  accept  from  the  Budget  Finance  Plan 
the  sum  of  $807.10  due  on  a  1941  Ford.  (Thereupon 
the  tlirce  lastr-mentioned  documents  were  I'eceived 
in  evidence  as  claimant's  Exhibit  No.  3.) 

That  the  Bank  of  Pinole  advanced  the  cash  in 
tlie  ssnvi  of  $550.00  to  the  witness  for  payroll;  that 
it  had  no  security  outside  of  the  witness'  note  and 
the' automobile  and  trucks  were  with  the  Standard 
Finance,  one-third  down  was  required  by  law  and 
the  witness  financed  the  rest;  that  the  witness  did 
not  hold  the  pink  slips  on  these  [23]  vehicles;  that 
at  that  time,  the  witness  assumed  that  the  banks 


vs,  John  0,  England,  etc,  27 

did;  that  they  were  holding  them  as  security  for 
these  indebtednesses;  that  the  witness  never  had 
been  the  legal  owner  of  any  of  these  vehicles;  that 
the  witness  was  the  registered  owner;  that  in  Feb- 
ruary, at  the  time  the  witness  executed  the  chattel 
mortgage  and  promissory  note,  said  witness  did 
not  have  the  white  registration  slips;  that  they 
were  in  transit  to  the  Motor  Vehicle  Department; 
that  the  witness  believed  that  he  had  turned  them 
in  when  he  made  application  for  license  plates; 
that  the  witness  then  was  not  able  to  give  the  white 
slips  to  the  Budget  Finance  Plan;  that  the  witness 
made  one  payment,  one  full  payment,  to  the  Budget 
Finance  Plan  on  this  mortgage  and  note  and  made 
another  payment  on  the  interest,  because  he  could 
not  meet  the  second  payment ;  that  the  witness  paid 
the  interest  that  month  on  the  amount  of  the  note; 
that  the  two  sums  totaled  $300.00,  some  on  one,  on 
the  regular  payment  for  the  note,  which  there  is 
a  record  of;  that  on  the  other,  the  witness  paid 
$92.00,  $98.00,  something  like  that; 

On  cross-examination  the  witness  testified,  in 
substance : 

That  the  witness  did  not  execute  any  documents, 
dow^n  in  the  office  of  the  Budget  Finance  Company 
when  he  made  the  loan,  except  the  three  exhibits 
just  shown  him,  but  that  he  was  called  back  approxi- 
mately two  months  later,  after  the  Budget  Finance 
Company  had  received  the  white  slips,  to  sign  the 
white  slips  so  that  they  could  be  sent  down  with 
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■the  pink  siij)s,  so  the  Budget  Finance  Comj)any 
could  register  the  cars  as  legal  owner;  that  the 
white  slii)s  came  to  the  witness;  that  he  took  them 
arid  showed  them  to  the  Budget  Finance  Company ; 
that  they  still  had  the  pink  slips;  that  they  had  not 
sent  the  pink  slil)s  up  yet,  or  something;  that  the 
witness  didn't  loiow  what  the  mix-up  was;  that 
the  witness  signed  the  white  slips  then  and  turned 
them"  over  to  Mr.  Burnett  of  the  Budget  Finance 
Company;  that  he,  in  turn,  sent  them  along  with 
the  pink  slips  to  register  it  as  legal  owner.  [24] 

That  the  Ford  truck  was  kept  on  the  premises 
and  Ml'.  Green  might  have  used  the  Chevrolet  to 
and  from  home ;  that  after  the  day 's  work,  the  Ford 
was  stored  there  with  the  rest  of  these  miscella- 
neous items,  usually,  once  in  a  while  it  was  used. 

On  re-direct  examination,  the  witness,  in  sub- 
stance, testified: 

That  he  got  the  white  slips  back  from  Sacramento 
and  sent  them  over  to  the  Budget  Finance  Com- 
pany; that  the  witness  did  not  recall  when  he  got 
them  back  from  Sacramento;  that  he  did  know  it 
was  after  the  time  the  loan  was  negotiated;  that 
he  didn't  remember  how  long  after,  but  it  was 
some  time;  that  the  witness  thought  it  was  around 
a  month,  a  month  and  a  half,  possibly  two  months; 
that  after  he  received  the  pink  slips,  the  witness 
thought  it  was  two  or  three  days  until  he  got  around 
taking  th.em  to  the  Budget  Finance,  theii  lie  went 
in  and  took  care  of  it. 
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Recalled  on  behalf  of  the  reclamation  petitioner. 
Charles  H.  Ahrens  testified,  in  substance : 

That  he  had  seen  a  letter  from  the  Division  of 
Registration^  Department  of  Motor  Vehicles,  Sacra- 
mento, California,  dated  April  17,  1947,  addressed 
to  Budget  Finance  Plan,  419  14th  Street,  Oakland, 
California ;  that  the  witness  obtained  it  from  the 
files  the  office  carries  on  that  account;  that  it  is  a 
part  of  the  file  relating  to  the  bankrupt's  loan;  that 
the  witness  did  not  know  specificall}^  when  it  was 
received  by  his  company ;  that  he  knew  it  was  dated 
April  17,  and  mailed  from  Sacramento  on  April 
17,  addressed  to  the  Budget  Finance  Plan  in 
Oakland,  so  it  was  some  time  after  April  17; 
usually  it  takes  one  day  to  come  from  Sacramento 
to  Oakland.  (This  letter  was  thereupon  introduced 
in  evidence  as  claimant's  Exhibit  No.  4.) 

That  the  bankrupt  at  the  present  time  is  indebted 
to  the  witness '  company ;  that  the  witness  did  not 
have  the  exact  figure;  that  the  witness  furnished 
counsel  (McLeod)  v/ith  the  figures;  that  the  [25] 
principal  sum  of  $4,787.10  with  interest  due  from 
April  26,  1947,  that  is,  $4,787.10  plus  interest  from 
April  26,  this  year;  that  the  witness  was  reasonably 
familiar  with  the  re-sale  value  of  used  automobiles, 
wdth  the  type  and  make  of  automobiles  set  forth 
in  the  chattel  mortgage ;  that  the  witness  was  aware 
there  are  involved  a  1941  Stake  Truck  and  a  1941 
Chevrolet  Stake  Truck  and  a  1946  Buick,  four-door 
sedan;  that  it  was  the  opinion  of  the  witness  that 
the  market  value  of  the  1941  Ford  Stake  Truc^k 
was  in  the  neighborhood  of  $800.00  or  $900.00;  that 
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it  was  the   opinion  of  the  witness  that  the   1946 
Biiick    automobile    was    of    the    value    of   between 

$2000.00  and  $2,200.00. 

On  cross-examination  the  last-named  witness 
testified,  in  substance: 

That  he  last  had  seen  the  1941  Ford  Stake  truck 
about  12  oV^lock  on  the  day  he  testified;  that  it  w^as 
located  on  Harrison  near  16th  in  Oakland;  that  it 
happened  to  be  in  a  parking  lot  where  the  witness 
had  parked  his  car;  that  the  witness  did  not  ex- 
amine it  with  any  particularity ;  that  it  is  the  occu- 
pation of  the  witness  to  make  loans  on  motor 
vehicles  in  California;  that  it  has  been  for  a  period 
of  some  seventeen  or  eighteen  years ;  that  naturally, 
he  would  be  familiar  with  the  market  values  of 
all  motor  vehicles  as  used  as  security  and  the  biggest 
percent  of  all  business  that  the  Budget  Finance 
Plan  does,  does  in  the  State  of  California;  that 
the  witness  did  not  turn  the  motor  over  that  dav; 
that  so  far  as  the  witness  could  recall  the  last  time 
he  saw  it  in  operation  was  June  28th ;  that  on  June 
28th  or  29th,  it  was  brought  in  from  the  place  that 
the  bankrupt  apparently  had  left  it  or  moved  to 
out  at  Walnut  Creek ;  that  the  witness  had  not  seen 
the  1941  Chevrolet  Truck;  that  the  witness  took 
his  estimated  value  of  $800.00  or  $900.00  from  the 
experienced  opinion  of  the  personnel  of  his  San 
Francisco  oflSce ;  that  the  witness  had  no  independ- 
ent knowledge  of  his  own  by  way  of  observation; 
that  the  witness  could  not  swear  whether  it  was 
newly  or  freshly  painted,  whether  there  was  a  new 
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motor  ill  it,  or  not;  that  the  witness  [26]  did  not 
personally  see  the  1946  Buick  Sedan ;  that  the  price 
of  $2,000.00  or  $2,400.00*  was  taken  from  the  opin- 
ion of  the  personnel  the  witness  has  in  the  San 
Francisco  office  who  had  seen  it;  that  it  was  not 
his  own  opinion;  that  the  witness  did  not  know 
whether  it  was  freshly  painted;  that  the  witness 
thought  that  it  would  make  a  difference  in  the  price 
of  the  car  if  it  were  freshly  painted,  a  motor 
clean-up ;  in  those  tw^o  instances  the  basis  for  the 
figure  that  the  witness  gave  the  court  was  from 
outside  information,  not  his  own ;  that  as  to  whether 
or  not  there  was  any  correspondence  had  with 
Sacramento  which  antedated  claimant's  No.  4, 
there  is  a  carbon  copy  of  an  advice  to  the  Depart- 
ment of  Motor  Vehicles  at  Sacramento,  that  we 
had  attached  a  certified  copy  of  the  chattel  mort- 
gage and  the  titles  to  such  chattel  mortgage  to  the 
Motor  Vehicle  Department  along  with  the  necessary 
fees  which  the  witness  believed  they  acknowledged; 
that  the  copy  of  that  letter  is  in  the  Oakland  office ; 
that  the  date  of  this  transaction  was  March  21; 
that  the  letter  of  transmittal  is  dated  March  21, 
1947,  and  covers  the  transaction  with  which  we  are 
here  concerned;  that  the  reason  for  w^aiting  from 
February  18th  to  March  21st  before  sending  the 
transmittal  with  the  necessary  papers  to  Sacra- 
mento was  because  Mr.  Hayner  did  not  have  the 


*The  previous  testimony  of  the  witness  was  that 
the  value  of  said  automobile  was  $2,000.00  or 
$2,200.00. 
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registration  slips  and  in  order  to  complete  the  due 
filing  with  the  Department  of  Motor  Vehicles,  they 
require  that  you  have  accompanying  the  chattels, 
the  ownership  certificates  and  also  the  registration 
certificates  before  they  will  comi)lete  the  recordation 
of  it;  that  the  witness  did  not  know  what  date  the 
petitioner  had  the  pink  slips;  that  they  m.erely 
made  the  transaction  on  February  18,  1947;  drew 
up  the  contract  and  mailed,  presumably  the  checks 
to  these  respective  companies,  attached  to  an  origi- 
nal of  these  authorizations,  requesting  them  to 
accept  the  money  and  send  us  titles  to  the  vehicles; 
that  the  witness  did  not  know  when  the  titles  to  the 
vehicles  were  received  from  the  Pinole  Bank,  the 
Berkeley  Bank  and  the  Universal  C.I.T.  Credit 
Corporation;  that  the  witness  did  not  think  that 
his  file  would  show  it;  that  the  cancelled  checks 
going  to  those  three  [27]  parties  would  tell  what 
time  the  bank  honored  the  checks,  that  is  all;  that 
the  witness  had  no  means  of  knov^^ing  what  the 
actual  date  the  office  received  these  particular  certifi- 
cates; that  the  witness  doubted  very  much  whetluM' 
there  would  be  anything  in  the  files  to  indicate 
what  date  they  were  received;  that  they  have  no 
reason  to  make  a  record  as  to  when  they  receive 
certificates  from  a  company;  that  they  would  pay 
a  loan  off,  make  records,  of  various  natures,  not  of 
that;  that  they  didn't  affix  any  file  stamp  to  the 
letter  of  transmittal ;  that  they  did  with  the 
check-off  when  received  from  the  Department  of 
Motor   Vehicles,   not   from   anyone   else;   that   the 
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witness  didn't  know  whether  there  were  any  letters 
accompanying  the  pink  ownership  certificates  from 
the  three  parties  to  whom  they  made  the  pay-oHs; 
that  there  was  a  notice  of  intention  to  mortgage  this 
property  executed  by  the  petitioner;  that  oft-times 
we  wait  before  we  sent  the  pink  ownership  certifi- 
cates to  Sacramento,  especially  do  we  do  that  in  the 
months  of  February  and  March ;  that  it  is  necessary 
in  the  State  of  California  that  a  motor  vehicle 
registrant  .send  in,  the  witness  thought,  the  first 
Monday  of  February,  somewhere  around  the  5th  or 
6th,  he  must  send  in  an  application  for  the  current 
year's  tax  by  that  date  or  be  fined  a  substantial 
figure;  that  in  making  loans  during  that  period  of 
time,  wh,y,  it  is  common  practice  to  complete  them 
when  we  obtain  the  ownership  certificate  and  await 
the  disposition  of  the  Department  of  Motor  Vehicles 
in  Sacramento  to  send  back  the  current  registration 
before  we  go  through  the  mechanics  of  sending  up  a 
chattel  mortgage  and  title,  because  of  the  fact  that 
it  just  duplicates  the  work;  that  we  have  to  do  the 
same  thing  all  the  time;  that  in  other  words,  we 
also  wait  for  the  registration  certificates,  the  usual 
practice  in  an  office — we  all  have  a  way  of  doing 
business — in  our  office,  the  practice  is  that  every 
week  or  ten  day  periods ;  that,  the  witness  assumed, 
that  are  completed,  that  accumulate  between  the 
week  or  ten  days  periods ;  that,  the  witness  assumed, 
was  the  condition  that  prevailed  with  respect  to 
this  transaction.  [28] 
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DISCUSSION  BY,  AND  OPINION 
OP,  REPEREE 

At  tlu^  conclusion  of  the  hearing,  the  matter  was 
suljmitted  on  briefs,  and,  in  due  time,  briefs  were 
filed  b}^  counsel  for  the  respective  interested  parties. 

In  the  biief  filed  on  behalf  of  the  reclamation 
petitioner,  under  the  heading,  '*TheJPacts"  counsel 
for  said  petitioner  states : 

**  Shortly  after  Pebruary  18,  1947,  the  exact 
date  being  unknown,  the  certificates  of  owner- 
ship were  delivered  by  the  aforesaid  security 
holders  to  petitioner  *   *   *" 

Having  in  mind  the  foregoing  statement,  I  con- 
sidered it  necessary,  before  making  any  order,  to 
satisfy  myself  just  what  provisions  of  the  law  wei*e 
necessary  to  be  complied  with  in  order  to  place  the 
petitioner  in  a  position  to  have  its  petition  granted, 
in  the  event  the  facts  w^re  such  as  to  permit  the 
makino;  of  such  an  order.  To  that  end,  I  examined 
the  Vehicle  Code  of  the  State  of  California.  The 
first  applicable  provision  of  the  law  which  came  to 
my  attention  was  section  195  of  said  code.   It  reads : 

^^No  chattel  mortgage  on  any  vehicle  regis- 
tered hereunder  irrespective  of  w^hether  such 
registration  was  affected  prioi-  or  subsequent  to 
the  execution  of  such  mortgage,  is  valid  as 
a^::niust  crc^ditors  or  su])se({Uour  purchasers  or 
encumbrancers  until  tlie  mortgagee  or  his  suc- 
cessor or  assifi-nee  has  deposited  with  the   de- 
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partment,  at  its  office  in  Sacramento^  a  copy 
of  said  mortgage  with  an  attached  certificate  of 
a  notary  public  stating  that  the  same  is  a  true 
and  correct  copy  of  the  original,  accompanied 
by  a  properly  endorsed  certificate  of  owner- 
ship to  the  vehicle  described  in  said  mortgage, 

if  said  vehicle  is  then  registered  hereunder,  or 
if  such  vehicle  is  not  so  registered,  by  an  appli- 
cation in  usual  form  for  an  original  registra- 
tion, together  with  an  application  for  [29]  reg- 
istration as  legal  owner,  and  upon  payment  of 
the  fees  provided  in  this  code."  (Underlining 
referee's.) 

The  next  provision  of  said  code  which  then  ap- 
peared to  me  to  have  a  bearing  on  whether  or  not 
the  petitioner  in  reclamation  was  entitled  to  have 
its  petition  granted,  is  section  196,  which  states: 

*'When  the  chattel  mortgagee,  his  successor 
or  assignee,  has  deposited  with  the  department 

a  copy  of  the  chattel  mortgage  as  provided  in 
section   195    thereof,    such   deposit    constitutes 

constructive  notice  of  said  mortgage  and  its 
contents  to  creditors  and  subsequent  purchas- 
ers and  encumbrances  *  ^"  '""  (Underlining 
referee's.) 

Shorn  of  as  much  of  the  legal  verbiage  as,  in  my 
opinion,  seems  proper,  and  stated  in  ordinary  lan- 
guage, all  (with  one  exception),  from  the  stand- 
point of  the  compliance  with  applicable  statutory 
law,  that  the  petitioner  in  reclamation  needed  to 
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have  done  to  have  j^laeed  it  in  a  position  wherein 
its  actions  would  not  have  been  subject  to  success- 
ful attack  by  creditors  of  the  bankrupt  was: 

1.  'J'o  have  de^josited  with  the  Department  of 
Motor  Vehicles  of  the  State  of  California,  at 
its  oiBce  in  Sacramento, 

(a)  A  copy  of  the  chattel  mortgage  in  con- 
troversy with  an  attached  certificate  of 
a  notary  public  stating  that  said  copy  of 
chattel  mortgage  was  a  true  and  correct 
copy  of  the  original,  and 

(1))  The  properly  endorsed  certificates  of  own- 
ership to  the  vehicles  described  in  the 
mortgage  in  controversy. 

Had  the  thus  laid-down  procedure  been  followed, 
within  a  reasonable^  time  after  the  execution  of  said 

chattel  mortgage  by  the  banki'upt,  the  creditors  of 
said  bankrupt  would  have  been  without  legal 
grounds  upon  which  to  base  their  ojpposition  to 
tlie  petition  in  reclamation.  [30] 

Inasmuch  as  the  only  documents  with  which  the 
court  was  concerned  in  determining  whether  or  not 
the  petitioner  in  reclamation  or  the  creditors  should 
prevail  in  the  controversy  were  the  copy  of  tlu^ 
chattel  mortgage  and  the  certificates  of  ownersbi]) 
of  tb(^  niotor  vehicles  involved,  I  found  the  follow- 
ing questions  propounded  to  the  witness  (Ahrens), 


^The  deposit  of  the  last  mentioned  documents 
within  a  I'easonable  time  being  i\\Q  exception  re- 
ferred to  above. 
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the  representative  of  the  re'Clamation  j)etitioner, 
and  the  following  answers  given  by  such  witness, 
more  than  interesting: 

^'Q.  (By  Counsel  for  Petitioner,  MeLeod)  : 
Mr.  Ahrens,  as  far  as  the  motor  vehicles  were 
concerned,  did  you  obtain  from  anyone,  the 
pink  certificates  of  ownership^  of  the  vehicles'? 


2' '  The  department  upon  registering  a  vehicle  shall 
issue  a  certificate  of  ownership  to  the  legal  owner 
(1)  and  a  registration  card  (3)  to  the  owner  (2)  or 
both  to  the  owner  if  there  is  no  legal  owner  of  the 
vehicle."     Calif.  Vehicle  Code,  Sec.  151. 

[(1)  "  'Legal  owner'  is  a  person  holding  the  legal 
title  to  a  vehicle  under  a  conditional  sale  contract, 
the  mortgagee  of  a  vehicle  ^"  *  ^"  Calif.  Vehicle 
Code,  Sec.  67.] 

[(2)  ''  'Owner'  is  a  person  having  all  the  inci- 
dents of  ownership  including  the  legal  title  of  a 
vehicle  whether  or  not  such  person  lends,  rents  or 
pledges  such  vehicle ;  the  person  entitled  to  the  pos- 
session of  a  vehicle  as  the  purchaser  under  a  con- 
ditional sale  contract;  the  mortgagor  of  a  vehicle, 
*  *  *"  Calif.  Vehicle  Code,  Sec.  66.] 

[(3)  ''The  registration  card  shall  contain  upon 
the  face  thereof  the  date  issued,  the  name  and 
address  of  the  owner  and  of  the  legal  owner,  if  any, 
the  registration  number  assigned  to  the  vehicle  and 
a  description  of  such  vehicle  as  complete  as  that 
required  in  the  application  for  registration  for  such 
vehicle."    Calif.  Vehicle  Code,  Sec.  152.] 

"(a)  *  *  *  The  certificate  of  ownership  shall 
contain  upon  the  face  thereof  the  identical  infor- 
mation required  upon  the  face  of  the  registration 
card. 

"(b)  *  ^  *  The  certificate  of  ownership  shall 
contain  upon  the  reverse  side  forms  of  notice  to  the 
department  of  a  transfer  of  the  title  or  interest  of 
the  owner  or  ]e.c>al  owner  and  an  application  for 
such  transfer  bv  the  transferee."  Calif.  Vehicle 
Code,  Sec.  153. 


38  Budget  Finance  Plan,  Inc. 

**A.  Yes,  we  received  them  from  the  respec- 
tive places  that  were  paid  off. 

'*Q.     You  mean? 

'*A.  The  Bank  of  Pinole,  the  Universal 
C.I.T.  and  the  Bank  of  Berkeley." 

(Reporter's  Transcript,  page  7.) 

^*Q.  (By  Counsel  for  the  Trustee):  You 
had  the  pinks^  in  your  possession  on  February 
18,  1947,  or  the  day  after,  did  you  not? 

''Mr.  McLeod:  He  has  not  so  testified, 
Counsel. 

''x\.  I  don't  know  what  date  we  had  the 
pinks,  sir.  We  merely  made  the  transaction  on 
February  18,  1947. 

''Mr.  Margolis:     Q.     Yes! 

"A.  Drew  up  the  contract  a'::nd  mailed,  pre- 
sumably the  checks  to  these  respective  com- 
jjanies,  attached  to  an  original  of  these  authori- 
zations, requesting  them  to  r.ccept  the  money 
and  send  us  titles  to  the  vehicles. 

"Q.  When  did  you  receive  the  titles  to  the 
vehicles  from  the  people  yon  just  enumerated? 

"A.     I  don't  know. 

"Q.     Does  your  file  show  it? 

"A.     No,  I  don't  think  so. 


3" Pinks,"  also  called  "pink  slips,"  are  ex])res- 
sions  used  to  indicate  "Certificates  of  ownershi])" 
referred  to  in  sections  151,  153  and  196,  (California 
Vehicle  Code. 
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^'Q.  Would  the  cancellation  of  your  checks 
going  to  those  three  people  you  have  enumer- 
ated refresh  your  memory  if  you  could  tell 
the  dates  from  the  cancellation  stamps'? 

^'A.  That  would  tell  us  what  time  our  bank 
honored  the  checks;  that  is  all. 

*'Q.  I  mean  with  relation  to  your  receipt 
of  the  ownership  certificates'? 

'^A.  No,  I  have  no  means  of  knowing  what 
the  actual  date  was  the  office  received  these  par- 
ticular certificates. 

*'Q.  Would  there  be  anything  in  your  files 
to  indicate  what  date  they  were  received"? 

'^A.  I  doubt  it  very  much.  We  have  no  rea- 
son to  make  a  record  as  to  when  we  receive 
certificates  from  a  company.  We  would  pay  a 
loan  off,  make  records,  oh,  of  various  natures, 
not  of  that. 

^'Q.  You  don't  affix  any  file  stamp  to  the 
letter  of  transmittal  *? 

''A.  Not  in  that  case.  We  do  with  the  check- 
off when  received  [32]  from  the  Department  of 
Motor  Vehicles;  not  from  anyone  else. 

*^Q.  Were  there  any  letters  accompanying 
the  pink  ownership  certificates  from  the  three 
persons  to  whom  you  made  the  pay-offs, 
received  by  youi'  company? 

^^A.     I  don't  know. 

^*Q.     You  don't  know  anything  about  if? 

'^A.     No. 

^^Q.  Would  you  know  whether  your  file  indi- 
cated that? 
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^^A.  If  it  does,  I  am  positive  Counsel  has 
all  the  file  connected  with  the  transaction 
except  the  letter  of  the  original  transmission 
to  the  Department  of  Motor  Vehicles  of  the 
pink  slips.  It  is  our  usual  practice  not  to  save 
those  tilings  for  any  purpose  whatsoever.  The 
fact  that  we  pay  off,  if  the  company  sends  the 
pink  slip,  the  check  serves  the  purpose.  We 
have  no  reason  for  keeping  merely  a  form  let- 
ter, you  might  say,  as  usually  atta'Ched,  *We 
send  in  return  for  the  money  received.'  There 
is  no  point  in  keeping  it." 

(Reporter's  Transcript,  pages  24  and  25.) 

In  coming  to  the  conclusion  that  had  the  proce- 
dure just  above  referred  to  been  followed,  the  cred- 
itors would  have  been  without  any  basis  for  an 
attack  upon  the  validity  of  the  chattel  mortgage 
before  the  court,  I  did  not  overlook  the  fact  that, 
in  answer  to  the  question  propounded  by  counsel  for 
the  trustee,  ''Can  you  tell  us  any  reason  for  waiting 
from  February  18th  to  March  21st  before  sending 
the  transmittal  with  the  necessary  papers  to  Sacra- 
mento'?" the  witness  (Ahrens),  the  representative  oC 
the  reclamation  petitioner,  while  testifying  in  sup- 
port of  the  petition  in  reclaniation,  had  said,  ''Yes, 
because  Mr.  Hayner  did  not  have  the  registration 
slips  and  in  order  to  complete  the  due  filing  with  the 
Department  of  Motor  Vehicles,  they  require  that 
you  have  a-ccompanying  the  chattels,  the  ownershij) 
certificates  and  also  the  registration  certificates 
before  they  will  complete  th(^  T'ccordation  of  it." 
(Reporter's  Transcript,  page  23.) 
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However,  in  my  opinion,  this  answer  provided 
no  legal  excuse  for  the  failure  and  neglect  on  the 
part  of  the  reclamation  petitioner  [33]  to  take  the 
necessary  steps  to  give  constructive  notice  of  the 
execution  of  said  chattel  mortgage,  within  ''a  rea- 
sonable time^'   after  such  execution,   inasmuch  as 

section  196  of  the  California  Vehicle  Code  declares 
that  ^'When  the  chattel  mortgage  ^-  *  ^  has 
deposited  with  the  department  a  copy  of  the  chattel 

mortgage  as  provided  in  section  195  thereof  such 
deposit    constitutes    constructive    notice^    of    said 

mortgage  and  its  contents  to  creditors  and  subse- 
quent purchasers  and  encumbrances  *  ^  "'"  (Under- 
lining referee's.) 

Because  section  181  of  the  California  Vehicle 
Code  states^  ^'The  department  upon  receipt  of  a 
properly  endorsed  certificate  of  ownership  and  the 
proper  registration  card  and  upon  recei])t  of  the 
required  fee  shall  register  the  vehicle  under  its 
registration  number  in  the  name  of  the  new  owner 
and  new^  legal  owner  if  any,  and  shall  issue  a  new 
registration  card  and  certificate  of  ownership  as 
provided  upon  an  original  registration  ^'  "^  ^"  the 
reason  for  the  long  negligent  delay  on  the  part  of 
the  reclamation  petitioner  in  sending  the  copy  of  the 


"^^'The  method  provided  in  this  chapter  for  giving 
constructive  notice  of  a  chattel  mortgage  on  a 
vehicle  registered  hereunder  is  exclusive  and  any 
such  chattel  mortgage  is  excepted  from  the  provi- 
sions of  sections  2957,  2959,  2965  and  2966  of  the 
Civil  Code.''  Calif.  Vehicle  Code,   Sec.   198. 
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chattel  mortgage  to  the  Department  of  Motor 
Vehicles  at  Sacramento  might  legally  be  justified, 
only,  if  the  question  of  ownership  of  the  motor 
vehicles,  as  of  a  i3articular  date,  were  involved,  but 
inasmuch  as  the  only  question  which  the  court  was 
called  upon  to  determine,  in  the  instant  matter,  was 

whether  or   not   thei'c   was   unreasonable   delav   in 

■- 

giving  to  creditors  constructive  notice  of  the  execu- 
tion of  said  chattel  mortgage,  the  inadequacy'  of  the 
excuse  above  given  is  readily  to  be  seen.  Particu- 
larly is  this  so,  when  two  other  significant  facts  are 
taken  into  consideration,  i.e.,  (1)  [34]  the  testi- 
mony of  the  witness  (Ahrens)^  relative  to  the  rec- 


^^'Q.  (By  Counsel  for  Trustee):  And  you  say 
that  oftentimes  you  wait  before  you  send  the  pink 
ownership  certificates  to  Sacramento? 

^'A.  Especially  do  Vv^e  do  that  in  the  months  of 
February  and  March.  It  is  necessary,  in  the  State 
of  California,  that  a  motor  vehicle  registrant  send 
in,  I  think  the  first  Monday  of  Fe]3i-uary,  sonu^- 
wliere  around  the  5th  or  6th,  he  m.ust  send  in  an 
application  for  the  current  year's  tax  by  tliat  date 
or  be  fined  a  substantial  figure.  In  making  loans, 
during  that  period  of  time,  why,  it  is  common  prac- 
tice to  complete  them  when  we  obtain  the  ownership 
certificate  and  await  the  disposition  of  the  Depart- 
ment of  Motor  Vehicles  in  Sacramento  to  send  back 
the  current  registration  before  w^e  go  through  the 
mechanics  of  sending  up  a  chattel  mortgage  and 
title,  because  of  the  fact  that  it  just  duplicates  the 
work.    We  have  to  do  the  same  thing  all  the  time. 

^'Q.  In  other  words,  you  wait  until  you  get  a 
batch  together  and  send  up? 

'*A.  And  we  also  wait  for  the  registration  cer- 
tificates. The  usnjil  practice  in  an  office — we  all 
have  a  way  of  doing  business — in   our  office,   the 
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lamation  petitionei's  legally  inexcusable  system  of 
delay  in  sending  copies  of  chattel  mortgages  for 
deposit  with  the  Department  of  Motor  Vehicles 
(Reporter's  Transcript,  pages  25  and  26)  and  (2) 
the  acknowledged  unreasonable  delay  in  the  recoid- 
ation  of  the  very  chattel  mortgage  (here  in  conti'O- 
versy)  in  the  office  of  the  Eecorder  of  Alameda 
County,  California. 

In  their  briefs  counsel  for  the  reclamation  peti- 
tioner urged  very  strongly  that  this  matter  should 
be  governed  by  the  ruling  In  re  Mercury  Engineer- 
ing, Inc.  (D.C.,  S.D.,  Calif.),  68  F.  Supp.  376.  But, 
in  so  urging  the  court  to  follow  such  ruling,  counsel, 
in  my  opinion,  overlooked  two  important  factors, 
(1)  that  the  facts  in  the  above  cited  case  have  no 
kinship  whatsoever  with  the  facts  in  the  mattoi' 
now  before  the  court,  and  (2)  that  a  court  is  not 
boimd  to  follow  cases  wherein  the  facts  differ  as 
plainly  as  do  the  facts  In  re  Mercury  Engineering, 
Inc.,  supra,  and  those  present  herein. 

See  Sharon  v.  Sharon  (S.  Ct,  Calif.),  75  Cal.  1, 
26,  16  P.  345,  356,  wherein  it  is  said,  ^^The  language 
of  a  court  must  always  be  read  in  view  of  the  facts 
before  it,"  and  People  v.  Malowitz  (D.C.  App., 
Calif.),  133  C.A.  250,  255,  256,  24  P.  (2d)  177,  179, 
in  which  it  is  declared,  "^  -  •'  by  no  judicial  state- 
practice  is  that  every  week  or  ten  days  we  send  up 
all  we  have  acquired  that  are  completed. 

^'Q.  That  accumulated  between  the  week  or  ten 
days  period?  A.     That  is  right. 

^'Q.  That  condition  prevailed  with  respect  to 
this  transaction  1  A.     Beg  pardon,  sir? 

^'Q.  That  condition  prevailed  with  respect  to 
this  transaction?  A.     I  would  assume  so." 
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ment,  however  accurate  and  justly  applicable  to  the 
case  under  consideration,  may  later  cases,  perhaps 
dependent  upon  altered  facts  or  conditions,  be  con- 
clusively defined,  limited  or  determined." 

The  major  question  which  the  court  was  called 

upon  to  decide  herein  was  whether  or  not  the  cred- 
itorsof  the  bankrupt  had  been  given  constructive 
notice  of  the  existence  of  the  chattel  mortgage  in 
controversy,  within  a  reasonable  time  after  the  date 
of  its  execution. 

In  this  connection,  it  is  to  be  remembered  that 
it  thus  has  been  held:  ''A  delay  may  be  necessary 
and  yet  unreasonable.  If  it  is  made  necessary  by 
the  negligence  of  the  party  chargea]3le  therev/ith, 
such  delay  is  in  legal  contemplation  imroasonabU^ 
however  imperatively  necessary  it  may  have  been,'' 
Rogers  v.  Texas  &  P.  Ry,  Co.  (Ct.  Civ.  Apps., 
Texas),  94  S.W.  158,  162. 

It  was  ruled  in  National  Bank  of  Bakersfield  v. 
Moore  (CCA.  9),  247  F.  913,  918,  that  if  a  chattel 
mortgcige  is  withheld  })eyond  a  reasonable  time 
necessary  for  its  being  put  on  record,  it  [36]  is 
void  as  against  creditors  of  the  mortgagor,  regard- 
less of  whether  they  become  creditors  before  or 
after  its  execution.^ 


^Examining  the  record  herein  as  a  federal  court 
has  the  legal  right  to  do,  Bowe- Burke  Mining  (  o.  v. 
Willcuts  (B.C.,  Minn.),  45  F.  (2(1)  :]94,  395,  The 
Golden  Gate  (CCA.  9),  286  F.  105,  106;  Freshman 
V.  Atkins,  269  U.  S.  121,  124,  46  S.  Ct.  41,  42,  70 
L.  Ed.  193,  195,  it  unquestionably  appears  fi'om  the 
schedules  of  the  bankrupt  that  said  bankrupt,  prior 
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In  Bank  of  America,  etc.,  v.  Sampsell  (CCA.  9), 
114  F.  (2d)  211,  213,  the  court  said,  ^'Giving  effei^t 
to  the  rule  annoimced  in  the  decided  state  cases,  it 
is  fairly  clear  that  the  proper  interpretation  oif 
§  195  of  the  Vehicle  Code  is  that  a  mortgage  on 
motor  vehicles  which  is  not  promptly  recorded  is 
void  as  to  creditors,  and  as  to  subsequent  purchas- 
ers and  encumbrances,  whose  interests  arise  prior 
to  the  date  of  compliance  with  the  statute.  This 
construction  is  in  harmony  with  the  declared  policy 
of  the  state  hostile  to  secret  liens.  Calif.  C  iv.  Code 
§  3440;  Ruggles  v.  Cannedy,  127  Cal.  290,  53  P.  911, 
59  P.  827,  46  L.R.A.  371 ;  Noyes  v.  Bank  of  Italy, 
206  Cal.  266,  274  P.  68;  Washington  Lumber  & 
Millwork  Co.  v.  McGuire,  213  Cal.  13,  14,  1  P.  2d 
437." 

In  their  briefs,  counsel  for  the  petitioner  in  recla- 
mation strongly  urged  that,  inasmuch  as  the  motor 
vehicles  involved  w^ere  subject  to  liens  at  the  time 
a  part  of  the  money  loaned  to  the  bankrupt  was 
used  to  pay  off  the  claimed  prior  liens,  the  rule  rela- 
tive to  the  prompt  deposits  of  copies  of  chattel 
mortgages  with  the  Department  of  Motor  Vehicles, 


to  the  execution  and  depositing  of  the  aforesaid 
copy  of  the  chattel  mortgage  with  the  Department 
of  Motor  Vehicles  was  indebted  to  more  than  thiii:y 
creditors  in  an  aggregate  sum  of  considerably  more 
than  $10,000.00,  and  that  between  the  date'^of  the 
execution  of  said  chattel  mortgage  and  said  deposit 
thereof  with  the  Department  of  Motor  Vehicles,  said 
bankrupt  became  indebted  to  creditors  in  a  sum 
ao'^-i'egating,  at  least  $300.00. 
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ill  order  to  foreclose  attacks  by  interested  creditors, 
does  not  apply.  The  argument,  in  my  opinion,  had 
to  fail  for  two  reasons,  (1)  because  there  is  no  law 
to  justify  such  a  holding,  in  the  face  of  the  decided 
cases  of  the  State  of  '<  alifornia  wdiicli  must  be  fol- 
lowed by  federal  courts,  and  (2)  ])ecause  the  validity 
of  any  of  the  purported  prior  liens  never  was  before 
the  cou.rt  for  determination;  hence  whether  such 
purpoi'ted  liens  were  valid,  or  otliervvise,  never  had 
to  be  determined  by  the  court  in  this  proceeding. 
Having  cra'cfully  considered  the  evidence  and  the 
briefs  herein,  I  made  the  following  order  on  July 
31,  1947: 

^^This  matter  comes  before  the  court  on  a  petition 
in  reclamation  filed  herein  on  July  15,  1947,  by 
Stanley  M.  McLeod,  Esq.,  and  Carroll  F.  Jacoby, 
Esq.,  on  behalf  of  Budget  Finance  Plan,  Incorpo- 
rated, a  corporation;  upon  the  order  to  show  cause 
based  upon  said  j^etition  in  reclamation;  upon  the 
answer  to  said  petition  in  reclamation,  filed  herein 
by  Max  H.  Margolis,  Esq.,  on  behalf  of  John  O. 
England,  the  trustee  of  the  above  named  bankrupt's 
estate;  upon  the  record  herein,  including  the  evi- 
dence offered  and  received  relative  to  said  petition, 
order  to  show  cause  and  answer,  at  the  time  of  the 
hearing  held  before  the  undersigned  referee  on 
July  22,  1947. 

''The  matter  having  been  submitted  on  briefs,  and 
said  briefs  having  been  placed  before  the  court,  and 
the  court,  having  considered  said  briefs  in  connec- 
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tion  with  the  aforesaid  evidence  and  the  record 
herein,  and  now  being  advised  fully  in  the  premise?^ 
finds  that: 

^'1.  The  chattel  mortgage,  upon  which  said 
claimant,  Budget  Finance  Plan,  Incorporated,  a 
corporation,  bases  its  claim  for  reclamation,  was 
executed  by  the  above-named  bankrupt,  in  the 
County  of  Alameda,  State  of  California,  on  Feb- 
ruary 18,  1947; 

"2,  The  chattel  mortgage,  executed  as  aforesaid, 
was  not  offered  for  registration  with  the  Division 
of  Registration  of  the  Department  of  Motor 
Vehicles  of  the  State  of  California,  until  March  21, 
1947; 

^^3.  The  chattel  mortgage,  executed  as  aforesaid, 
was  not  recorded  in  the  County  of  Alameda,  State 
of  California,  until  June  14,  1947; 

"4:,  Taking  into  consideration  all  the  facts  and 
circumstances  shown  by  the  record,  and  particularly 
insofar  as  the  time  elapsing  between  the  date  of 
the  execution  of  said  chattel  mortgage  [38]  and  the 
registering  thereof  with  the  Department  of  Motor 
Vehicles  is  concerned,  said  chattel  mortgage  was 
not  offered  for  registration  with  the  Division  of 
Registration  of  the  Department  of  Motor  Vehicles 
of  the  State  of  California  within  a  reasonable  time 
after  its  execution  and  was,  and  now  is,  void  as 
against  all  creditors  who  became  such  prior  to  the 
date  upon  which  said  chattel  mortgage  was  offered 
for  registration; 
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''5,  The  chattel  mortgage,  as  agamst  all  cred- 
itors who  became  such  prior  to  the  date  upon  which 
said  chattel  mortgage  was  offered  for  registration 
with  the  Division  of  Registration  of  tlie  Depart- 
ment of  Motor  Vehicles  of  the  State  of  California, 
was,  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy herein,  and  now  is,  invalid; 

''6.  There  are  numerous  creditors  of  the  bank- 
rupt who  became  such  creditors  iniov  to  the  date 
upon  which  said  chattel  mortgage  was  offered  for 
registration  with  the  Division  of  Registration  of 
the  Department  of  Motor  Vehicles  of  the  State  of 
California. 

'^ Based  upon  the  record  herein,  including  the 
evidence  offered  and  received  upon  the  hearing  of 
said  petition  for  reclamation  and  the  findings  of 
fact  hereinbefore  set  forth,  the  court  concludes  as 
matters  of  law  that: 

^'1.  The  failure  and  neglect  of  the  mortgagee, 
Budget  Finance  Plan,  Incorporated,  or  any  one  on 
its  behalf,  to  offer  said  chattel  mortgage  for  regis- 
tration with  the  Division  of  Registration  of  the 
Department  of  Motor  Vehicles  of  the  State  of  Cali- 
fornia until  more  than  thirty  days  after  the  date 
of  the  execution  of  said  chattel  mortgage  was  an 
unreasonable  delay  and  that,  as  a  consequence  of 
said  unreasonable  delay  said  chattel  mortgage  be- 
came, and  now  is,  void  as  against  all  creditors  of 
the  bankrupt  who  became  creditors  of  said  bank- 
rupt prior  to  the  date  said  chattel  mortgage  was 
offered  for  registration  with  the  Division  of  Regis- 
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tration  of  the  Department  [39]  of  Motor  Vehicles 
of  the  State  of  California  and  that  said  petition 
for  reclamation  should  be  denied  and  the  order  to 
show  cause  based  thereon  discharged,  and 

''2.  Because  counsel  for  the  mortgagee  stated 
in  open  court  that  the  delay  in  recording  said  chat- 
tel mortgage  in  Alameda  County,  State  of  Cali- 
fornia, until  June  14,  1947,  was  an  unreasonable 
delay  after  the  date  of  the  execution  thereof,  the 
effect  of  said  last  mentioned  delay  has  become,  and 
now  is,  moot. 

^'It  Hereby  Is  Ordered  that  the  petition  for 
reclamation  filed  herein  by  and/or  in  behalf  of 
Budget  Finance  Plan,  Incorporated,  be,  and  it  is. 
Denied,  and  the  order  to  show  cause  be,  and  it  is, 
Discharged,  aU  without  prejudice,  however,  to  said 
Budget  Finance  Plan,  Incorporated,  to  file  an  un- 
secured claim  herein,  in  such  amoimt  as  it  may  be 
advised. 

'^  Dated  July  31,  1947. 

^^  BURTON  J.  WYMAN, 

'*  Referee  in  Bankruptcy. ' ' 

Subsequently,  and  on  August  9,  1947,  the  follow- 
ing verified  petition  for  review  was  filed  herein : 

*'The  petition  of  Budget  Finance  Plan,  Inc.,  a 
corporation,  respectfully  represents  and  shows : 

''1.  That  your  petitioner  is  a  creditor  of  Buddie 
Jerome  Hayner,  bankrupt  herein,  and  claims  as 
security  a  chattel  mortgage  on  certain  motor 
vehicles  and  equipment. 
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"2.  That  heretofore,  on  the  15th  day  of  July, 
1947,  petitioner  filed  its  Petition  for  Reclamation, 
verified  July  14,  1947,  to  recover  possession  of  said 
motor  vehicles  and  equipment  from  the  Trustee 
herein,  and  an  Order  to  Show  Cause  was  dulv  issued 
thereon. 

''3.  That  thereafter,  on  July  22nd,  1947,  the  said 
matter  came  on  regularly  for  hearing  on  the  said 
Petition  for  Reclamation,  Order  to  Show  Cause, 
and  Answer  of  Trustee.    [40] 

''4.  That  thereafter  and  on  the  31st  day  of  July, 
1947,  the  said  Referee  did  make  Findings  of  Pact, 
Opinion,  Conclusions  of  Law,  and  an  Order  thereon  ; 
that  the  said  Order  is  as  follows: 

*'It  Is  Hereby  Ordered  that  the  petition  for  rec- 
lamation filed  herein  by  and/or  in  behalf  of  Budget 
Finance  Plan,  Incorporated,  be,  and  it  is.  Denied, 
and  the  order  to  show  cause  be,  and  it  is.  Dis- 
charged, all  without  prejudice,  however,  to  said 
Budget  Finance  Plan,  Incorporated,  to  file  an  un- 
secured claim  herein,  in  such  amount  as  it  may  l)e 
advised. 

^^  Dated  July  31,  1947. 

'^BURTON  J.  WYMAN, 

''Referee  in  Bankruptcy. 

5.  The  said  Order  is  erroneous  for  the  follow- 
ing reasons: 

''a.  That  the  said  Order  and  tlu^  ox)inioii  sup- 
porting it  are  against  law. 


vs,  JohnO,  Englcmd,  etc,  51 

^^b.  That  the  findings  of  fact  and  conclusions 
of  law  upon  which  said  order  is  based  are  not  sup- 
ported by  and  are  inconsistent  with  the  evidence 
herein. 

*'c.  That  the  findings  of  fact  do  not  support  and 
are  inconsistent  with  the  opinion,  conclusions  of 
law  and  order  herein. 

^'d.  That  the  said  Order  does  not  follow  the  rale 
laid  down  by  the  Court  in  In  re  Mercury  Engineer- 
ing, Inc.,  68  Fed.  Sup.  376  (D.C.,  S.D.,  Calil, 
Central  Div.). 

'^e.  That  the  findings  of  fact  fail  to  find  on  a 
material  issue,  in  this,  that  the  evidence  shows  with- 
out contradiction  that  the  delay  in  filing  the  chattel 
mortgage  with  the  Department  of  Motor  Vehicles, 
if  any,  was  due  to  the  failure  of  the  said  Depart- 
ment of  Motor  Vehicles  to  issue  certificates  of  reg- 
istration, and  through  no  fault  of  petitioner. 

^^f.  That  the  findings  of  fact  fail  to  find  on  a 
material  issue,  in  this,  that  the  evidence  shows 
without  contradiction  that  the  transfer  of  legal 
ownership  in  said  motor  vehicles  occurred  between 
Universal  CIT  Corporation,  Bank  of  Berkeley,  and 
Bank  of  Pinole,  the  then  legal  owners,  and  peti- 
tioner, and  not  from  the  [41]  bankrupt ;  that  there 
was  therefore  no  transfer  of  interest  in  the  motor 
vehicles  from  bankrupt  to  petitioner  except  the 
excess,  if  any,  over  the  interests  of  said  transferees 
in  the  total  sum  of  $4,024.30. 

''g.  That  the  findings  of  fact  fail  to  find  on  ii 
material  issue,  in  this,  that  the  evidence  sh«vvvs 
without  contradiction  that  the  total  value  of  said 
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motor  vehicles  is  the  sum  of  $4,000.00,  and  that  the 
unpaid  balance  due  petitioner  is  in  excess  of 
$4,700.00. 

''h.  That  findings  of  fact  4,  and  conclusions  of 
law  1,  insofar  as  they  find  or  hold  that  the  delay, 
if  any,  was  unreasonable  and  that  therefore  the 
chattel  mortgage  is  void  are  contrary  to  the  law  and 
the  evidence,  and  that  the  record  shows  that  the 
delay  in  registering  the  said  chattel  mortgage  with 
the  Department  of  Motor  Vehicles,  if  any,  was  a 
reasonable  one. 

'^Wherefore,  your  petitioner  prays  for  a  review 
of  said  order  by  the  Judge,  and  that  the  said  order 
be  vacated  and  set  aside. 

^' Dated  August  9,  1947. 

^'BUDGET  FINANCE 
PLAN,  INC., 

'*  Petitioner. 

^'By  C.  H.  AHRENS, 
*'Vice  Pres.  of 
Said  Corporation. 

'' STANLEY  M.  McLEOD, 
^'CARROLL  P.  JACOB Y, 

'^Attorneys  for  Petitioner.'^ 

[Verification  omitted  for  sake  of  brevity.] 

Papers  Handed  Up  Herewith 

I  hand  up  herewith,  as  a  part  of  this  certificate 
and  report,  the  following  papers: 

1.     Petition  for  Reclamation; 
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2.  Order  to  show  cause  on  Petition  for  Recla- 
mation; 

3.  Trustee's  Answer  to  Petition  for  Reclama- 
tion and  Order  to  Show  Cause ; 

4.  Petitioner's  Opening  Brief  on  Petition  for 
Reclamation ; 

5.  Trustee's  Memorandum  in  Opposition  to  Peti- 
tion for  Reclamation,  etc. ; 

6.  Petitioner's  Reply  Brief;    [42] 

7.  Order  Denying  Petition  for  Reclamation,  etc. ; 

8.  Petition  for  Review  of  Referee's  Order  Deny- 
ing Petition  for  Reclamation,  etc.; 

9.  Reporter's  Transcript  relative  to  Petition  for 
Reclamation,  and 

10.  Envelope   containing  Exhibits   Offered   and 
Received  in  Evidence. 

Dated  October  27,  1947. 

Respectfully  submitted, 

/s/  BURTON  J.  WYMAN, 

Referee  in  Bankruptcy. 

[Endorsed]:  Piled  Oct.  27,  1947.    [43] 


District    Court    of    the    United    States,    Northem 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
tliereof,  in  the  City  and  County  of  San  Francisco, 
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on  Monday,  the  lOtli  day  of  November,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  foi-tv- 
seven. 

Present:  The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

ORDER  APPROVING  REFEREE'S  CERTIFI- 
CATE ON  PETITION  FOR  REVIEW 

This  matter  came  on  regularly  this  day  lor  hear- 
ing on  Referee's  certificate  on  petition  for  review. 
After  hearing  the  arguments  of  Mr.  Margolis  and 
Mr.  McLeod,  it  is  Ordered  that  the  Referee's  cer- 
tificate be  and  the  same  is  hereby  approved.    [44] 


[Title  of  District  Court  and  Cause.] 

ORDER  CONFIRMING  REFEREE'S  ORDER 
The  petition  of  Budget  Finance  Plan,  Incorpo- 
rated, for  review  of  Referee's  Order  denying  peti- 
tion for  reclamation  on  behalf  of  said  Budget 
Finance  Plan,  Incorporated,  made  and  entered  on 
July  31,  1947,  having  been  heretofore  heard  and 
submitted,  and  being  now  fully  considered,  it  is  by 
the  Court  Ordered  that  the  aforesaid  Order,  Judg- 
ment and  Decree  of  the  Referee,  be,  and  the  same 
hereby  is.  Confirmed. 

Dated  November  17,  1947. 

MICHAEL  J.  ROC  HE, 

United  States  District  Judge. 

[EIndorsed] :  Piled  Nov.  17,  1947.    [45] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Budget  Finance 
Plan,  a  corporation,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Order  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division, 
dated  November  10  and  17,  1947,  and  entered 
November  17,  1947,  coniirming  the  Order  of  Referee 
in  Bankruptcy  Burton  J.  Wyman,  dated  eTuly  31, 
1947,  denying  appellant's  petition  for  reclamation 
and  discharging  Order  to  Show  Cause  thereon  and 
holding  chattel  mortgage  on  motor  vehicles  void  as 
to  creditors  of  the  bankrupt,  and  appeal  is  taken 
from  the  whole  thereof. 

Dated  this  10th  day  of  December,  1947. 

CARROLL  F.  JACOBY, 

Attorney  for  Budget  Finance 
Plan,  a  Corporation, 

Appellant. 
[Endorsed] :  Filed  Dec.  10,  1947.    [46] 
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[Title  of  District  Coui^t  and  Cause.] 

APPELLANT'S  STATEMENT  OP  POINTS 
TO  BE  URGED  UPON  APPEAL 

To  John  O.  England,  Trustee  in  the  above  entitled 
proceeding,  and  Max  H.  Margolis,  Esq.,  his 
attorney : 

You  and  E'ach  of  You  will  please  take  notice, 
under  the  provisions  of  Rule  75  of  the  Rules  of 
Civil  Procedure  for  the  United  States  District 
Court,  that  the  Appellant,  Buget  Finance  Plan,  a 
corporation,  intends  to  rely  upon  the  following 
points  in  its  appeal  to  the  Ninth  Circuit  Court  of 
Appeals  from  the  Order  of  the  above  entitled  Court 
dated  November  10  and  17,  1947,  confirming  the 
Order  of  the  Referee  in  Bankruptcy  denying  ap- 
pellant's petition  for  reclamation:    [47] 

I. 

That  the  District  Court  in  its  Order  of  Novem- 
ber 10  and  17,  1947,  erred  in  confirming  the  Order 
of  Burton  J.  Wyman,  Referee  in  Bankruptcy,  datcnl 
July  31,  1947,  denying  appellant's  petition  for 
reclamation. 

II. 

That  the  District  Court  in  its  said  Order  errcxl 
confirming  findings  of  fact  4  of  said  Order  of  Bur- 
ton J.  Wyman,  Referee,  in  that  said  findings  of  fact 
are  clearly  erroneous,  are  not  supported  by  th(^ 
evidence,  and  are  contrary  to  law. 
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III. 

That  the  District  Court  in  its  said  Order  erred 
in  confirming  findings  of  fact  5  of  said  Order  of 
Burton  J.  Wyman,  Referee,  in  that  said  findings 
of  fact  are  clearly  erroneous,  are  not  supported  by 
the  evidence,  and  are  contrary  to  law. 

IV. 

That  the  District  Court  in  its  said  Order  erred 
in  confirming  conclusions  of  law  1  of  said  Order 
of  Burton  J.  Wyman,  Referee,  in  that  said  con- 
clusions of  law  are  clearly  erroneous,  are  not  sup- 
ported by  the  evidence,  and  are  contrary  to  law. 

V. 

That  the  District  Court  in  its  said  Order  erred 
in  confirming  said  Order  of  Burton  J.  Wyman, 
Referee,  in  that  said  Order  fails  to  find  on  a  mate- 
rial issue  in  this,  that  the  evidence  shows  without 
contradiction  that  the  transfer  of  legal  ownership 
in  said  motor  vehicles  sought  to  be  recovered  by 
appellant  in  its  petition  for  reclamation  oceuiTed 
between  Universal  C.T.  Corporation,  Bank  of  Berke- 
ley, and  Bank  of  Pinole,  the  then  legal  owners,  and 
Budget  Finance  Plan,  a  corporation,  and  not  from 
the  bankrupt;  that  there  was  no  transfer  of  in- 
terest in  the  motor  vehicles  from  bankrupt  to  peti- 
tioner since  the  vehicles  do  not  and  did  not  exceed 
in  value  the  amounts  of  the  liens  held  by  said 
transferees.   [48] 
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VI. 

That  the  District  Court  in  its  said  Order  erred 
in  confirming  said  Order  of  Burton  J.  Wyman, 
Referee,  in  that  said  Order  of  Burton  J.  Wyman, 
Referee,  is  clearly  erroneous  and  contrary  to  the 
law  and  the  evidence  insofar  as  it  finds  or  holds  that 
the  delay,  if  any,  in  offering  the  chattel  mortgage 
for  registration  with  the  Department  of  Motor 
Vehicles  was  or  is  unreasonable,  and  is  clearly 
erroneous  and  contrary  to  the  law  and  the  evidence 
insofar  as  it  holds  or  finds  that  the  chattel  mortgage 
on  the  motor  vehicles  at  any  time  was,  or  now  is, 
invalid  or  void  for  any  reason. 

VII. 

That  by  virtue  of  the  transfer  of  legal  ownership 
in  the  motor  vehicles  from  Universal  CIT  Corpo- 
ration, Bank  of  Berkeley,  and  Bank  of  Pinole,  to 
Budget  Finance  Plan,  a  corporation,  appellant,  aj)- 
pellant  acquired  an  interest  therein  not  dependent 
ui)on  a  transfer  from  the  bankrupt,  and  that  there- 
fore the  District  Court  in  its  said  Order  erred  in 
confirming  the  said  Order  of  Burton  J.  Wyman, 
Referee,  denying  petition  for  reclamation,  and  said 
Orders  are  clearly  erroneous  and  contrary  to  haw  in 
that  they  fail  to  recognize  or  give  effect  to  said 
transfers  and  said  legal  ownei'ship  of  Budget 
Finance  Plan. 

Dated  this  10th  day  of  December,  1947. 
/s/  CARROLL  F.  JACOBY, 
Attorney  for  Budget  Finance  Plan,  a  Corporation, 
Appellant. 
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Receipt  of  a  copy  of  Appellant's  Statement  of 
Points  to  Be  Urged  on  Appeal  is  acknowledged  this 
lOth  day  of  December,  1947. 

/s/  MAX  H.  MARGOLIS, 

Attorney  for  Trustee. 

[Endorsed] :  Filed  Dec.  10,  1947.    [49] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

Budget  Finance  Plan,  a  corporation,  having  filed 
its  Notice  of  Appeal  to  the  Ninth  Circuit  Court  of 
Appeals  from  the  Order  of  District  Court  dated 
November  10  and  17,  1947,  files  this,  its  designation 
of  Contents  of  the  Record  on  Appeal  and  does 
designate  the  following  portions  of  the  record,  pro- 
ceedings and  evidence  to  be  contained  in  the  Record 
on  Appeal  herein,  to-wit: 

I. 

Petition  for  Reclamation  of  Budget  Finance 
Plan,  a  corporation,  for  reclamation  of  mortgaged 
property. 

II. 

Order  to  Show  Cau^e  on  Petition  for  Reclamation. 

III. 

Trustee's  Answer  to  Petition  (of  Budget  Finance 
Plan)  for  Reclamation  and  Order  to  Show  Cause. 
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IV. 

'I'ranscript  of  testimony  of  hearings  before  Bur- 
ton J.  Wyman,  Referee  in  BankiTiptcy,  on  Tuesday, 
July  22,  1947,  and  exhibits. 

V. 

Findings  of  Fact,  Opinion,  Conclusions  of  Law, 
and  Order  Denying  Petition  for  Reclamation  Filed 
Herein  on  Behalf  of  Budget  Finance  Plan,  Incor- 
porated, of  Burton  J.  Wyman,  Referee  in  Bank- 
ruptcy, dated  July  31,  1947.  (See  pages  22  to  24 
inclusive,  Certificate  and  Report  of  Referee  dated 
October  27,  1947.) 

VI. 

Petition  for  Review  of  Referee's  Order  Denying 
Petition  for  Reclamation  on  Behalf  of  Budget 
Finance  Plan,  Inc.  (See  pages  24  to  26  inclusive, 
Certificate  and  Report  of  Referee  dated  October  27, 
1947.) 

VII. 

Order  of  District  Court  dated  November  10  and 
17,  1947,  confirming  order  of  Burton  J.  Wyman, 
Referee  in  Bankruptcy,  dated  July  31,  1947,  deny- 
ing petition  for  reclamation  of  Budget  Finance 
Plan,  a  corporation. 

VIII. 

Certificate  and  Report  of  Referee  in  Bankru])tcy 
dated  October  27,  1947. 
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IX. 

Notice  of  Appeal  dated  December  10,  1947. 

X. 

Appellant's  Statement  of  Points  to  be  urged  on 
appeal. 

Dated  this  lOth  day  of  December,  1947. 

/s/  CARROLL  F.  JACOBY, 
Attorney  for  Budget  Finance  Plan,  a  Corporation, 
Appellant. 

Receipt  of  copy  of  the  foregoing  Designation  of 
Record  on  Appeal  is  acknowledged  this  10th  day  of 
December,  1947. 

/s/  MAX  H.  MARGOLIS, 

Attorney  for  Trustee. 

[Endorsed] :  FUed  Dec.  10,  1947.   [51] 


[Title  of  District  Court  and  Cause.] 

APPELLEE'S  DESIGNATION  OF  ADDI- 
TIONAL PORTIONS  OF  THE  RECORD 
ON  APPEAL  UNDER  RULE  75(a) 

To  the  Above-Entitled  Court,  and  to  C.  W.  Cal- 
breath,  Esq.,  Clerk  of  Said  Court,  and  to 
Carroll  F.  Jacoby,  Attorney  for  Appellant, 
Budget  Finance  Plan,  a  Corporation: 

Comes   now  John    O.    England,    Trustee    of   the 
estate  of  Buddie  Jerome  Hayner,  bankrupt  above- 
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named,  Appellee  herein,  and  in  accordance  with 
Rule  75(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure and  designates  the  following  as  the  portions 
of  the  record,  proceedings  and  eviden<?e  to  be  con- 
tained in  the  Record  on  Appeal,  notice  of  which 
said  appeal  has  heretofore  been  filed  by  said  ap- 
pellant on  the  10th  day  of  December,  1947,  as 
follows : 

1.  The  entire  Certificate  and  Report  of  Referee 
on  Petition  for  Review  of  Referee's  Order 
Denying  Petition  for  Reclamation  on  Behalf 
of  Budget  Finance  Plan,  Incorporated,  images 
1  through  27  inclusive;  and 

2.  Item.  No.  10  Envelope  containing  Exhibits 
Offered  and  Received  in  Evidence  which  ap- 
pears on  page  27  of  the  aforesaid  item  No.  1, 
namely,  the  Certifieate  and  Report  of  Referee, 
etc.,  containing  claimant's  Exhibits  No.  1,  2, 
3  and  4. 

3.  This  designation  of  additional  portions  of  the 
Record  on  Appeal  dated  December  18,  1947. 

Respectfully  submitted, 

MAX  H.  MARGOLIS, 
Attorney  for  Trustee- 
Appellee. 

[Endoi-sed]:  Filed  Dec.  18.  1947.  [52] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby 
Ordered  that  the  Appellant  herein  may  have  to 
and  including  February  28,  1948,  to  file  the  Record 
of  Appeal  in  the  United  States  Circuit  Court  of 
Appeals  in  and  for  the  Ninth  Circuit. 

Dated  January  19,  1948. 

LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Emdorsed] :     Piled  Jan.  19,  1948. 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  53 
pages,  numbered  from  1  to  53,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  Matter  of  Buddie  Jerome  Hay- 
ner.  Bankrupt,  No.  36787-R,  as  the  same  now  re- 
main on  file  and  of  record  in  \nj  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying   the   foregoing   transcript   of   record   on 
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appeal  is  the  sum  of  $8.60  and  that  tlie  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  13th  day  of  Feb- 
ruary, A.  D.  1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 

/s/  E.  H.  NORMAN, 
Deputy  Clerk. 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  36787-R 

In  the  Matter  of 
BUDDIE  JEROME  HAYNER, 
Bankrupt. 

PETITION  IN  RECLAMATION 

(Buget   Finance   Company) 

Tuesday,  July  22,  1947,  2 :00  P.M. 
Appearances : 

For  the  Trustee:     Max  H.  Margolis,  Esq. 

For  the  Petitioner  in  Reclamation:  Stanley  Mc- 
Leod,  Esq.,  and  Carroll  F.  Jacoby,  Esq. 

For  the  Bankrupt:  Henderson  R.  Wallace,  Esq., 
Representing  Messrs.  Wallace  &  Parker.  [1*) 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Referee :     Matter  of  Buddie  Jerome  Hayner. 

Mr.  Wallace:     Ready,  your  Honor. 

Mr.  Margolis :  There  is  a  petition  on  file,  is  that 
correct?    A  petition  in  reclamation? 

Mr.  McLeod :     An  order  of  examination. 

The  referee:  Let's  take  up  the  petition  in  recla- 
mation and  dispose  of  that. 

Mr.  Margolis:     Yes. 

The  Referee:     Let's  dispose  of  that. 

Mr.  McLeod:  If  your  Llonor  please,  this  is  a 
petition  in  reclamation  filed  by  The  Budget  Finance 
Plan,  Incorporated,  and  is  based  upon  a  chattel 
mortgage,  which  was  executed  by  the  bankrupt  to 
the  claimant  for  the  sum  of  $5,000,  and  which  mort- 
gage covers  certain  machinery  and  personal  prop- 
erty, equipment,  as  well  as  two  automobile  trucks 
and  one  automobile.  I  think  the  mortgage  can  be 
distinctly  separated  as  to  the  personal  property  and 
the  vehicles,  because  the  mortgage,  which  I  will 
prove  by  the  proper  testimony — I  notice  that  the 
Trustee,  on  information  and  belief,  denied  all  the 
allegations — but  the  mortgage  was  executed  on  the 
18th  of  February,  1947,  and  after  notice  of  intention 
had  been  recorded  setting  the  date  of  consummation 
as  February  26th,  1947.  The  chattel  mortgage  was 
not  recorded  in  the  office  of  the  County  Recorder  of 
Alameda  County  until  some  time  in  June,  June  14, 
1947.    I  think  the  facts  there  speak  for  themselves. 

The  Referee:  Are  you  willing  to  concede  the 
mortgage  is  [2]  void? 

Mr.  McLeod:     I  can  see  no  alternative. 
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The  Referee :  That  mortgage,  then,  is  out  of  the 
way. 

Mr.  MeLeod:     On  the  personal  property. 

The  Referee :     Yes. 

Mr.  McLeod :  However,  as  to  the  mortgage  upon 
the  motor  vehicles,  a  certified  copy  of  the  mortgage 
was  forwarded  to  the  Division  of  Registration  of 
the  Department  of  Motor  Vehicles  on  March  21, 
1947,  and  I  should  like  to  put  on  a  representative 
of  the  claimant  to  verify  the  facts. 

The  Referee:     Very  well. 

CHARLES   H.  AHRENS 

produced  as  a  witness  for  the  Petitioner;  sworn. 
The  Referee :     What  is  your  name  ? 
A.     Charles  H.  Ahrens. 

Direct  Examination 
By  Mr.  McLeod: 

Q.  Mr.  Ahrens,  you  are  an  officer  of  the  Budget 
Finance  Plan,  Incorporated? 

A.     That  is  right. 

Q.     What  is  your  title  ?  A.     Vice-president. 

Q.  Are  you  familiar  with  a  transaction  between 
your  company  and  the  bankrupt,  Mr.  Hayner? 

A.     I  am. 

Q.  Will  you  kindly  state  the  facts  of  the  trans- 
action ? 

A.  Do  you  want  me  to  refer  to  dates  in  the 
matter,  sir? 
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Q.     If  you  will.    Do  you  want  this  for  ref erenr  e  ? 

A.  The  Oakland  office  of  our  organization  ad- 
vanced a  loan  to  Mr.  Hayner  under  date  of  Febru- 
ary 18,  1947,  in  the  amoimt  of  [3]  $5,000,  the 
purpose  of  which  was  to  pay  off  three  separate  loans 
on  the  vehicles  he  owned  at  that  particular  time. 

Q.  Will  you  kindly  state  what  those  loans  were 
and  the  name  of  the  holders  thereof? 

A.  At  that  time  one  of  the  vehicles  was  encum- 
bered by  the  Bank  of  Pinole  in  the  amount  of 
$807.10;  on  another,  he  was  obligated  to  the  Uni- 
versal C.I.T.  in  the  amount  of  $929;  then,  on  a 
1946  Buick,  to  the  Bank  of  Berkeley  in  the  sum 
of  $2,288.20.  There  was  a  total  lien  against  these 
three  vehicles  of  $4,024.30.  He  applied  for  a  re- 
financing of  the  indebtedness  plus  an  additional 
amount  of  cash  for  use  in  his  business.  He  offered 
as  security  for  the  loan,  the  three  vehicles  and  what 
personal  property  in  the  nature  of  equipment  and 
machinery  he  had  in  the  20th  Centui-y  Fixture 
Company,  of  which  I  understood  he  was  the  sole 
owner. 

Mr.  McLeod :  I  might  say,  for  the  benefit  of  yoiu* 
Honor  and  Counsel,  that  due  to  the  late  date  of 
the  recordation  of  the  original  mortgage,  it  has 
not  yet  been  returned  to  the  claimant  and  1  would 
like  to  ask  Mr.  Ahrens 

Q.  There  is  attached  to  your  petition  a  copy  of 
the  purported  chattel  mortgage  and  promissory 
note.  Is  that  a  correct  and  true  copy  of  the  oilginal  ? 
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Mr.  Margolis:  I  object  to  that,  your  Honor,  on 
the  grouiul  that  no  proper  foundation  has  been 
laid.  Did  the  witness  prepare  it "?  Was  it  prepared 
under  his  direct  supervision  ?  Was  he  in  the  office  ? 
I  think  the  foundation  should  be  laid  before  he 
can  ask  him  whether  it  is  a  correct  copy.  [4] 

The  Referee:     I  think  that  is  correct. 

Q.     (By  Mr.  McLeod)  :     Mr.  Ahrens 

A.  I  might  support  that  this  way,  of  course, 
it  is  not  the  fact  stated.  Nevertheless,  it  is  a  matter 
of  policy  that  our  papers  are  made  with  an  original 
and  three  copies.  I  mean,  taking  a  matter  up 
that  way,  carbons  are  inserted  between  the  original 
and  the  three  copies.  This  one  represents  one  of 
the  copies.  The  original  is  white;  this  is  blue  for 
file  purposes;  the  yellow  is  used  for  filing  with  the 
Department  of  Motor  Vehicles  and  the  pink  one 
goes  to  the  customer? 

Q,     Is  that  executed  at  the  same  time? 

A.  Oh,  yes.  You  will  find  the  signatures  are 
carbon  copies  of  the  signatures  on  the  original.  In 
other  words,  the  carbons  were  not  removed  at  the 
time  the  original  was  executed.  They  ai'e  signed 
by  the  person  obtaining  loans  and  tlie  necessary 
witnesses  while  the  carbons  are  in  ]3etween  the 
various  copies.  I  believe,  l)eyond  a  reasonable 
doubt,  it  would  be  a  true  and  correct  copy  of  the 
mortgage. 

Mr.  McLeod:  If  that  is  not  satisfactory  to 
Counsel,  I  will  reserve  that  and  i)ut  the  bankrupt 
on  the  stand  to  prove  his  own  signature. 
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Mr.  Margolis:  This  is  an  adversary  proceeding. 
We  have  an  Answer  here.  It  is  a  matter  of  some 
importance  to  the  Trustee  and  the  creditors  and 
to  the  Court,  I  assume.  Did  you  have  anything 
to  do  with  the  preparation  of  this,  Mr.  Abrens  r 

A.     No,  sir.  [5] 

Mr.  Margolis:  I  think  he  ought  to  establish  it/ 
then,  your  Honor. 

The  Referee:  Let's  take  the  testimony  of  this 
witness  and  then  see  what  the  other  testimony  is. 

Q.  (By  Mr.  McLeod)  :  Now,  Mr.  AlirenSy  what 
action  was  taken  on  the  execution  of  this  chattel 
mortgage? 

Mr.  Margolis:  I  object  to  the  question— I  beg 
your  pardon.     I  thought  you  were  finished. 

Q.  (By  Mr.  McLeod)  :  What  action  was  taken 
by  your  company  upon  the  execution  and  delivery 
of  this  chattel  mortgage  and  promissory  note? 

A.  Will  you  elaborate  on  that  a  little  1  Exactly 
what  do  you  mean? 

The  Referee:     Read  the  question. 

A.     Exactly  what  do  you  mean  ? 

Q.  (By  Mr.  McLeod)  :  What  I  want  to  know 
is,  did  you  take  the  chattel  mortgage  and  promis- 
sory note  and  then  file  it  away,  or  what  did  you 
do  with  it? 

A.  Well,  the  chattel  mortgage  was  taken  in 
return  for  the  moneys  advanced,  and  it  is  a  matter 
of  policy  of  the  company  to  record  the  original 
chattel   mortgage   and    send   carbon   copies   of   tlie 
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chattel    mortgage    to    the    Department    of    Motor 
Vehicles,  showing  our  interest  in  the  vehicles   in 
the  Department  of  Motor  Veliicles  at  Sacramento. 

Mr.  Margolis :  I  move  that  the  answer  be  stricken 
on  the  gromids  that  it  is  not  responsive.  The  ques- 
tion was:  What  was  done;  was  it  filed  by  the 
company,  your  Honor.  [6] 

The  Referee:  The  answer  may  go  out.  Read 
the  question  to  the  witness. 

(Question  read  by  the  reporter.) 

A.  T  can  best  answer  that,  of  course,  not  being 
present  at  the  oflice  at  the  time  this  particular  thing 
occurred,  but  I  know  as  far  as  the  records  indicate 
in  the  office  that 

Mr.  Margolis:  I  object  to  the  answer,  your 
Honor. 

Q.  (By  Mr.  McLeod)  :  Are  those  records  kept 
under  your  supervision,  under  your  control,  Mr. 
Ahrens  ? 

A.  Not  necessarily  under  my  control,  no,  sir. 
They  are  part  of  the  office  records  available  to  me 
or  anyone,  at  any  time,  that  might  be  interested. 

Q.  Mr.  Ahrens,  as  far  as  the  motor  vehicles  were 
concerned,  did  you  obtain  from  anyone,  the  pink 
certificates  of  ownership  of  the  vehicles? 

A.  Yes,  we  received  them  from  the  respective 
j)laces  that  were  paid  off. 

Q,     You  mean? 

A.  The  Bank  of  Pinole,  the  Universal  C.I.T. 
and  the  Bank  of  Berkeley. 
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Q.  And  did  you  also  obtain  the  white  certificates 
of  registration? 

A.  We  did  not  obtain  the  white  certificates  for 
a  considerable  time  after  the  completion  of  the 
loan,  because  the  white  certificates  at  the  time  the 
loan  was  made,  were  in  transit  to  Sacramento.  That 
was  during  the  month  of  February.  They  were  in 
transit  to  Sacramento  for  the  1947  licenses  and 
had  not  been  returned  from  Sacramento.  They  are 
used  [7]  as  a  receipt  for  application  for  the  current 
year  license. 

Q.  Now,  upon  obtaining  the  pink  certificates, 
what  action  did  you  take  then? 

Mr.  Margolis:  I  am  going  to  object  to  that 
question,  your  Honor,  upon  the  ground  that  no 
proper  foundation  has  been  laid,  assuming  some- 
thing not  in  evidence.  The  question  is  what  the 
witness  did.  He  testified  a  minute  ago  that 
was  not  there ;  the  files  were  open  to  inspection. 

The  Witness :     That  is  right. 

Mr.  Margolis :  I  think  the  question  here  sh 
be  directed  to  the  witness,  in  trying  to  prove  the 
petitioner's  case  here,  what  he  did,  what  he  knows 
about  the  transaction,  not  what  someone  else  did, 
your  Honor. 

The  Witness:     I  can  say  this:     I  peisonally 

Mr.  Margolis :  I  object  to  a  voluntary  statement, 
your  Honor.  There  is  no  question  pending.  There 
is  a  question  pending  to  which  I  made  an  objection. 
I  submit  the  objection. 
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The  Referee:     What  is  the  question? 

(Question  read  by  the  Reporter.) 

Q.  (By  the  Referee)  :  Did  you  obtain  the  pink 
certificates  yourself? 

A.  No,  sir.  When  we  come  to  a  point  of  objec- 
tion, sir 

The  Ref ei'ee :  Wait  a  minute.  You  have  C^ounsel 
who  can  make  objections.  The  objection  is  sustained. 

Mr.  Margolis:  That  is  the  very  point  to  which 
the  objection  is  directed,  your  Honor.  [8] 

The  Witness:     Actually 

Mr.  Margolis :  I  am  going  to  object  to  the  volun- 
tary statements  of  the  witness,  vour  Honor. 

The  Referee:  Wait  until  Counsel  asks  a  ques- 
tion.   You  may  answer  after  that. 

Q.  (By  Mr.  McLeod) :  Mr.  Ahrens,  did  you 
send  the  certificates  to  Sacramento  yourself? 

A.     No. 

Q.  Did  you  personally  have  any  communication 
from  the  Division  of  Registration  with  respect  to 
the  purported  chattel  mortgage? 

A.  I,  no  sir,  but  the  office,  wlncli  records  I 
have,  from  the  Department  of  Motor  Vehicles,  it 
is  here,  sent  back  to  the  office  on  the  matter  of  the 
loan. 

Q.  Can  you  testify  the  letter  you  are  referring 
to  v/as  received  by  your  company? 

Jlr.  Margolis:  To  which  question  I  am  going 
to  object  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial  and  no  foundation  has 
been  laid. 
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Mr.  McLeod:  Mr.  Margolis,  I  hope  you  don't 
want  me  to  bring 

The  Referee:  I  don't  know  what  the  communi- 
cation is;  I  cannot  rule  on  it. 

Mr.  Margolis:  It  would  seem  to  me,  your  Honor, 
that  the  testimony  to  be  elicited  here — again,  I  don't 
want  to  prove  the  petitioner's  case— is  where  thi^^ 
document  came  from,  where  it  was  found.  I  am 
not  trying  to  circumscribe  the  petitioner  in  estab- 
lishing his  case  here.  [9] 

Mr.  McLeod:  Well,  Counsel  will  concede  that 
the  bankrupt  has  scheduled  the  Budget  Finance 
Corporation  as  a  secured  creditor,  the  holder  of  a 
promissory  note,  secured  by  a  chattel  mortgage 
upon  the  vehicles  described  in  our  petition. 

Mr.  Margolis :  That  is  what  the  schedules  show. 
The  Trustee  is  not  bound  bv  the  schedules. 

Mr.  McLeod :  May  I  take  my  witness  off  and  put 
Mr.  Hayner  on  the  stand  for  the  purpose  of  proving 
a  few  of  these  fundamental  facts? 

The  Referee:     Very  well. 

(Witness  excused.) 

BUDDIE  JEROME  HAYNER 
produced  as  a  witness  for  the  Petitioner;  sworn. 

Direct   Examination 
By  Mr.  McLeod : 

Q.  Mr.  Hayner,  in  February,  1947,  did  you  have 
any  business  transactions  with  the  Budget  Finance 
Plan,  Incorporated  ?  A.     Yes. 
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Q.     What  was  it? 

A.     In  regards  to  a  loan. 

Q.     State  the  details  of  the  loan. 

A.  I  went  to  the  Budget  Finance  Company  and 
asked  them  to  lend  me  a  sum  of  money,  which  they 
did,  for  improvements  of  my  business. 

Q.  I  show  you  a  document  entitled  ^'Statement 
of  Loan  to  Budget  Finance  Plan''  and  ask  you  if 
you  can  identify  it  as  your  signature'? 

A.     It  is. 

Mr.  McLeod:  I  ask  that  this  be  introduced  as 
Claimant's  [10]  Exhibit  No.  1. 

The  Referee:     The  Claimant's  Exhibit  No.  1. 

(The  document  referred  to  was  received  in 
evidence  as  Claimant's  Exhibit  No.  1.) 

Mr.  Margolis:     ''Petitioner,"  your  Honor. 

The  Refeiee:  I  am  just  adopting  Mr.  McLeod 's 
language. 

Q.  (By  Mr.  McLeod) :  Now,  Mr.  Hayner,  I 
show  you  a  duplicate  chattel  mortgage  and  i^romis- 
sory  note  dated  February  18,  1947,  purported  to  be 
executed  by  yourself  to  the  Budget  Finance  Plan 
and  ask  you  if  that  is  your  signature'? 

A.  Yes,  it  is  my  signature,  a  copy  of  my 
signature. 

Q.     Now,  you  executed  this  signature? 

The  Referee:  When  you  say  ''copy,"  you  mean 
a  carbon  copy?  A.     A  carbon  copy. 

Q.  (J>y  Mr.  McLeod)  :  You  executed  that  at 
the  time  of  the  original?  A.     Yes. 
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Mr.  McLeod:  May  this  go  in  as  the  Claimant's 
Exhibit? 

(The  docimient  referred  to  was  received  in 
evidence  as  Claimant's  Exhibit  No.  2.) 

Q.  (By  Mr.  McLeod:  Mr.  Hayner,  at  the  time 
of  the  execution  of  the  chattel  mortgage  and  promis- 
sory note,  did  you  receive  any  consideration  therefor 
from  the  Budget  Finance  Plan  ? 

A.     By  consideration,  what  do  you  mean? 

Q.  (By  the  Referee)  :  Did  you  receive  any 
money  ? 

A.     Yes,  I  received  the  sum  of  $900  and  some  odd. 

Q.  (By  Mr.  McLeod):  What  disposition  was 
made  of  the  difference  [11]  between  $900  and 
$5,000? 

A.  The  difference  between  the  $900  and  $5,000 
was  money  paid  off  on  debts  of  mine  on  two  trucks 
and  one  automobile  and  a  personal  loan. 

Q.  Now,  I  show  you  three  documents  entitled, 
*' Authorization  for  Pay-off''  dated  February  18, 
1947,  and  ask  if  that  is  your  signature  on  each  of 
those  ?  A.     Yes,  sir. 

Q.  Now,  these  authorizations  to  pay  off  indi- 
cated that  the  one  addressed  to  the  Bank  of  Berke- 
ley, Berkeley,  California,  directed  them  to  accept 
from  the  Budget  Plan  Company  $2,228.20,  being 
the  balance  due  on  your  accounts  to  \he  Bank  on  a 
1946  Buick?  A.     Yes. 
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Q.  Aiid  a  second  one  to  the  Universal  C.I.T. 
Credit  Corporation,  1440  Broadway,  directing  them 
also  to  accept  from  the  Budget  Finance  Plan  $929, 
on  a  1941  Ford  truck ;  the  final  one  is  to  The  Bank 
of  Pinole  at  Crockett,  California,  directing  them 
to  accept  from  the  Budget  Finance  Plan  the  sum 
of  $807.10  due  on  a  1941  Ford. 

Mr.  McLeod:  May  these  go  in  as  the  Claimant's 
Exhibit? 

The  Referee:     Number  3,  as  one  Exhibit. 

(The  three  documents  referred  to  were  re- 
ceived in  evidence  as  Claimant's  Exhibit  Xo.  3.) 

Q.  (By  Mr.  McLeod)  :  Mr.  Hayner,  were  the 
two  banks  and  the  Universal  C.I.T.  the  legal  owners 
of  those  trucks? 

Mr.  ]\|argolis:     I  object 
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Q.  Did  they  hold  any  security  for  the  indebt- 
edness reflected  on  these  authorizations?  [12] 

A.  The  Bank  of  Pinole  advanced  the  (»ash  $550 
to  me  for  payroll.  They  had  no  security  outside 
of  my  note  and  the  automo])ile  and  trucks  were  with 
the  Standard  Finance.  One-third  down  was  re- 
quired by  law  and  I  financed  the  rest. 

Q.     Did  you  liold  the  pink  slips  on  these  vehicles? 

A.     No,  I  did  not. 

Q.     Who  did  ? 

A.     At  the  time,  I  assume  the  banks  did. 

Q.  They  were  hokiing  them  as  security  for  these 
indebtednesses?  A.     Yes. 
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Q.  Had  you  ever  been  the  legal  owner  of  any 
of  these  vehicles  %  A.     No.  : ,. 

Q.     Were  you  the  registered  owner? 

A.     The  registered  owner. 

Q.  In  February,  at  the  time  you  executed  this 
chattel  mortgage  and  promissory  note,  did  you  have 
the  white  registration  slips  ?  A.     No. 

Q.     Where  were  they,  if  you  know. 

A.  They  were  in  transit  to  the  Motor  Vehiele 
Department. 

Q.     Had  you  sent  them  there? 

A.  I  believe  I  turned  them  in  when  I  made 
application  for  license  plates. 

Q.  You  were  not  able,  then,  to  give  the  white 
slips  to  the  Budget  Finance  Plan  ?  A.     No. 

Q.     Now,  did  you  make  payments  of  any  si 
to  the  Budget  Finance  Plan  on  this  mortgage 
note  ? 

A.  I  made  one  payment,  one  full  payment,  and 
I  made  another  payment  on  the  interest  [13]  be- 
cause I  could  not  meet  the  second  payment. 

Q.     The  second  one? 

A.  The  second  payment  I  was  not  able  to  meet, 
so  I  made  a  payment  on  interest.  I  paid  the  interest 
that  month  on  the  amount  of  the  note. 

Q.     You  paid  one  full  installment? 

A.     I  paid  one  full  installment. 

Q.     And  then  you  x^aid  the  interest? 

A.     On  the  second. 

Q.     On  the  second?  A.     Yes. 
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Q.     Do  you  recall  what  the  two  sums  totaled "? 
A.     $300  some  on  one,  on  the  regular  payment 
for  the  note,  which  there  is  a  record  of.     On  the 
other  I  paid  $92,  $98,  something  like  that. 

Mr.  McLeod:     That  is  all. 

Cross-Examination 
By  Mr.  Margolis : 

Q.  Did  you  execute  any  other  documents  down 
there  at  the  office  of  the  Budget  Finance  Company 
when  you  signed  this  note  and  chattel  mortgage, 
Mr.  BLayner?  A.     Not  to  my  knowledge. 

Q.  This  is  the  only  document  you  executed, 
nothing  else? 

Mr.  McLeod:  He  evidently,  Mr.  Margolis,  exe- 
cuted the  three  requests  to  the  Finance  Companies 
also. 

Mr.   Margolis:     Perhaps   he   misunderstood   me. 

Q.  Are  these  your  signatures  on  these  yellow 
tags  which  Counsel  offered  as  Claimant's  Exhibit 
I^o.  3?  A.     Yes.    I  see  what  you  mean. 

Q.  And  this  signature  on  Claimant's  Exhibit 
No,  1,  is  that  [14]  your  signature? 

A.     Yes,  my  signature. 

Q.  Did  you  execute  any  other  document'^,  oilier 
than  the  three  exhibits  just  shown  you,  dowu  in 
the  office  of  the  Budget  Finance  Company  wlien 
you  made  this  loan? 

A,     Not  at  that  time,  but  I  was  called  back  in 
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after  they  received  the  white  slips,  sometime  after 
the  loan  was  made,  to  sign  the  white  slips  so  they 
could  be  sent  down  with  the  pink  slips  so  they 
could  register  the  cars  with  the  Budget  Finance 
Company  as  legal  owners,  approximately  two 
months  after. 

Q.  Did  the  white  slips  come  to  you  or  go  right 
to  the  Budget  Finance  Company? 

A.  The  white  slips  came  to  me.  I  took  them 
and  showed  them  to  them.  They  still  had  the  pinks. 
They  had  not  sent  the  pinks  up  yet,  or  something, 
I  don't  know  what  the  mix-up  was.  I  signed  the 
white  slips  then  and  turned  them  over  to  Mr.  Burnett 
of  the  Budget  Finance.  He,  in  turn,  sent  them 
along  with  the  pinks  to  register  them  as  legal 
owners. 

Q.  The  Ford  Stake  Truck  and  the  Chevrolet 
Stake  Truck  were  kept  where?  With  relation  to 
your  operation  over  there  in  Oakland,  were  they 
kept  on  the  premises? 

A.  The  Ford  track  was  kept  on  the  i^remises 
and  Mr.  Green  might  have  used  the  Chevrolet  to 
and  from  home. 

Q.  I  see.  After  the  day's  work  the  Ford  was 
stored  there  with  the  rest  of  these  miscellaneous 
items  ? 

A.     Yes,  usually.     Once  in  a  while  it  was  used. 

Mr.  Margolis :     I  have  no  further  questions.  [15] 
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Redirect  Examination 

Mr.  McLeod :     I  would  like  to  ask  another. 

Q.  (By  Mr.  MeLeod)  :  Mr.  Hayner,  do  I  under- 
stand you  to  say  you  got  the  white  slips  back  from 
Sacramento  and  then  sent  them  over  to  the  Budcret 
Finance  Company,  gave  them  to  the  Budget 
Finance  ?  A.     Yes. 

Q.  Do  you  recall  when  you  got  them  back  from 
Sacramento  ? 

A.  No,  I  don't  recall.  I  do  know  it  was  after 
the  time  the  loan  was  negotiated;  how  long  after, 
I  don't  remember,  but  it  was  some  time'? 

Q.     A  month? 

A.  I  think  it  was  around  that,  a  month,  a  month 
and  a  half,  possibly  two  months. 

Q.  As  soon  as  you  received  them,  did  you  im- 
mediately take  them  to  the  Budget  Finance? 

A.  1  think  it  was  two  or  three  days  until  I  got 
ai-ound  to  doing  it.  Then  I  went  in  and  took  care 
of  it. 

Mr.  McLeod:     I'hat  is  all 

The  Referee:     That  is  all. 

(Witness  excused.) 

Mr.  McLeod:  Will  you  take  the  stand,  Mr. 
Ahrens  ? 
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CHAELES  H.  AHEENS 
having  been  previously  sworn,  recalled. 

Direct   Examination 
(Resumed) 
By  Mr.  McLeod: 

Q.  Mr.  Ahrens:  I  show  you  a  letter  from  the 
Division  of  Registration,  Department  of  Motor 
Vehicles,  Sacramento,  California,  dated  April  17, 
1947,  addressed  to  Budget  [16]  Finance  Plan,  419 
14th  Street,  Oakland,  California,  and  I  ask  you 
if  you  have  ever  seen  this  letter  before? 

A.     I  have. 

Q.    Where  did  you  see  it? 

A.  I  obtained  it  from  the  files  the  office  carries 
on  that  account. 

Q.  Was  it  a  part  of  the  file  relating  to  the  bank- 
rupt's loan?  A.     Yes. 

Q.  Do  you  know  when  it  was  received  by  your 
company  ? 

A.  No,  not  specifically,  sir.  I  know  it  was  dated 
April  17,  and  mailed  from  Sacramento  on  April  17, 
addressed  to  the  Budget  Finance  Plan  in  Oakland. 
So,  it  was  sometime  after  April  17.  Usually  it  takes 
one  day  to  come  from  Sacramento  to  Oakland. 

Mr.  McLeod:  I  ask  that  this  be  introduced  in 
evidence  as  the  Claimant's  No.  4. 

The  Referee:     Claimant's  Exhibit  No.  4. 

(The  letter  referred  to  was  received  in  evi- 
dence as  Claimant's  Exhibit  No.  4.) 
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Q.  (By  Mr.  McLeod)  :  Mr.  Ahrens,  is  the  bank- 
rupt at  the  present  time  indebted  to  your  company? 

A.     Yes. 

Q.     In  what  smn? 

A.  I  don't  have  the  exact  figure  here.  I  fur- 
nished you  with  the  figures.  Oh,  yes,  I  do.  I  made 
a  note  of  it.  The  principal  sum  of  $4,787.10,  with 
interest  due  from  April  26,  1947.  That  is  $4,787.10 
plus  interest  from  April  26,  this  year. 

Q.  Mr.  Ahrens,  are  you  familiar  with  the  re-sale 
value  of  used  automobiles  ?  A.     Reasonably  so. 

Q.  Are  you  familiar  with  the  type  and  make 
of  automobiles  set  forth  in  the  chattel  mortgage, 
set  forth  in  this  matter?  A.     I  am. 

Q.  You  are  aware  that  there  is  involved  a  1941 
Ford  Stake  Truck  and  a  1941  Chevrolet  Stake  Truck 
and  a  1946  Buick,  four-door  sedan,  are  you  not? 

A.     That  is  right. 

Q.  Do  you  have  an  opinion  as  to  the  j^resent 
market  value  of  all  of  those  vehicles? 

Mr.  Margolis:  To  which  question  I  object  on  the 
ground  that  no  proper  foundation  has  been  laid. 
The  witness  has  not  been  qualified  as  an  exj)(Mt. 
His  answer  to  the  first  question  was,  that  lie  lias 
an  opinion,  but  there  is  no  basis  for  the  opinion. 

Mr.  McLeod:  I  believe,  your  Honor,  he  said  he 
was  familiar  with  the  values  of  used  automobiles. 

The  Referee:     That  is  his  statement. 

Mr.  Margolis:  If  that  is  sufficient,  1  will  with- 
draw the  objection. 

The  Referee :     You  can  question  him. 
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Mr.  Margolis:  Does  your  Honor  want  me  to 
question  him"? 

The  Referee:  I  am  not  saying  I  want  you  to. 
I  am  saying  you  have  the  opportunity  to. 

Mr.  Margolis:  I  did  not  want  to  interrupt  the 
normal  procedure. 

Q.  (By  Mr.  McLeod)  :  Can  you  tell  the  Court, 
Mr.  Ahrens,  what,  in  your  opinion,  is  the  market 
value  of  the  1941  Stake  Truck,  [18]  the  subject  of 
this  mortgage? 

A.     I  would  say  about — the  Ford  ? 

Q.    Yes. 

A.  I  would  say,  in  the  neighborhood  of  $800 
or  $900. 

Q.  Can  you  tell  the  Court,  in  your  opinion,  what 
is  the  market  value  of  the  1941  Chevrolet  Stake 
Truck  ? 

Mr.  Margolis:  I  will  interpose  an  objection  to 
that,  if  your  Honor  please,  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial.  The  i)eti- 
tioner  here  claims  to  be  the  owner  of  the  purported 
chattels.  As  such,  I  cannot  see  what  the  relevancy 
of  the  value  of  the  chattels  has.  He  does  not  claim 
the  goods  or  their  value.  He  claims  the  pai1;icular 
items  themselves. 

Mr.  McLeod :  It  is  alleged  in  the  petition,  if 
your  Honor  please,  that  the  value  here  is  less  than 
the  full  amount  of  the  claim;  hence,  thei-e  would 
be  no  equity  if  the  petition  is  correct.  We  can 
establish  their  value  here  in  that  regard  to  be  less 
than  the  value  set  forth  in  the  petition. 
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The  Referee :     I  will  allow  it. 

The    Witness:     Approximately   the   same   value. 

Q.  (By  Mr.  McLeod) :  Would  you  put  that 
value  in  figures?  A.     Between  $800  and  $900. 

Q.     That  is  for  the  Chevrolet  Truck? 

A.     Yes. 

Q.  And  can  you  tell  the  Court,  please,  the  value, 
in  your  ox)inion,  of  the  1946  Buick  automobile? 

A.     Between  $2,000  and  $2,200. 

Mr.  McLeod :     No  further  questions,  your  Honor. 

Cross-Examination 
By  Mr.  Margolis: 

Q.  When  did  you  last  see  the  1941  Ford  Stake 
Truck,  Mr.  Ahrens? 

A.     About  12  o'clock  today. 

Q.     You  saw  it  at  12  o'clock  today. 

A.     Yes,  sir. 

Q.     Where  was  it  located? 

A.     On  Harrison  near  16th  in  Oakland. 

Q.  And  under  what  circumstances  did  you  see  it, 
just  today  at  12  o'clock? 

A.  It  happens  to  be  in  a  pai-king  lot  that  I  park 
my  car  in. 

Q.     Did  you  examine  it  with  some  particularity? 

A.     No,  sir. 

Q.  Can  you  tell  us  upon  what  basis  you  say  its 
approximate  value  is  between  $800  and  $900? 

A.  It  is  my  occupation  to  make  loans  on  motor 
vehicles  in  California;  it  has  been  for  a  period 
of  some   17   or  18  years.     Naturally,  I   would   be 
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familiar  with  the  market  values  of  all  motor  vehicles 
as  used  as  security  and  the  biggest  per  cent  of  all 
business  we  do  in  the  State  of  California. 

Q.     And  did  you  turn  the  motor  over  today  ? 

A.     No,  sir. 

Q.     When  did  you  last  see  it  in  operation "? 

A.     So  far  as  I  can  recall,  June  the  28th. 

Q.  What  were  the  circumstances  on  that  date 
when  you  saw  it  ? 

A.  June  28th  or  29th.  It  was  brought  in  from 
the  place  that  the  bankrupt  apparently  had  left  it 
or  moved  to  out  at  Walnut  Creek. 

Q.  When  did  you  last  see  the  1941  Chevrolet 
Truck?  A.     I  have  not  seen  it.  [20] 

Q.     You  have  never  seen  it?  A.     No,  sir. 

Q.  Then  the  basis  of  your  estimated  value  of 
$800  or  $900  could  be  taken  from  what? 

A.  Taken  from  the  experienced  opinion  of  the 
personnel  of  our  San  Francisco  office. 

Q.  No  independent  knowledge  of  your  own  by 
way  of  observation?  A.     No,  sir. 

Q.  You  don't  know  whether  it  is  newly  or 
freshly  painted,  whether  there  is  a  new  motor  in  it, 
or  not  ?  A.     To  swear  to,  no,  sir. 

Q.     When  did  you  last  see  the  1946  Buick  Sedan  ? 

A.     I  did  not  personally  see  it,  no. 

Q.     You  have  never  seen  it?  A.     No. 

Q.  The  price  of  $2,000  or  $2,400,  you  have  taken 
from  what? 

A.  Taken  from  tlie  opinion  of  the  personnel  I 
have  in  the  San  Francisco  office,  who  liave  seen  it. 
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Q.     Not  your  owii  opinion?  A.     No,  sir. 

Q.  You  would  not  know  whether  it  was  freshly 
X)ainted  ?  A.     No,  sir. 

Q.  You  would  not  know  whether  it  has  had  a 
motor  tune-up  or  not?  A.     No. 

Q.  Would  it  make  any  difference  in  the  price  of 
the  car  if  those  things  were  done  to  the  car?  In 
other  words,  freshly  painted,  a  motor  clean-up? 

A.     I  think  so. 

Q.  Now,  you  got  the  basis  for  the  figure  which 
you  gave  the  Court  here  from  outside  information, 
not  your  own,  in  these  two  instances? 

A.     In  the  instances  of  those  [21]  two,  yes. 

Q.  Now,  do  you  know  whether  that  file  shows 
any  other  documents  than  those  introduced  in  evi- 
dence, Mr.  Ahrens,  other  than  these  documents,  re- 
ferring to  them  by  number.  Claimant's  Exhibit 
No.  1,  the  Budget  Finance  Plan;  Petitioner's  Ex- 
hibit No.  2,  or  Claimant's  Exhibit  No.  2,  the  Chattel 
Mortgage  and  Promissory  Note;  these  three  author- 
izations to  pay-off,  which  represent  Claimant's  Ex- 
hibit No.  3,  and  this  printed  form  of  lettei*  from 
the  Motor  Verhicle  Department,  dated  Apiil  17, 
1947,  addressed  to  the  Budget  Finance  Company, 
Claimant's  Exhibit  No.  4?  Was  anything  els(^  in 
the  file  relating  to  this  transaction? 

A.     An  aj)])lication  for  credit. 

Q.  Any  correspondence  of  any  kind  with  the 
Motor  Vehicle  Department? 

A.     Yes,  the  letter  of  transmittal. 


vs,  John  0.  Englcmd,  etc.  87 

(Testimony  of  Charles  H.  Ahrens.) 

Q.     Where  is  that  letter? 

A.     I  believe  the  attorney  has  it. 

Mr.  Jacoby:  I  don't  think  I  have  the  letter  of 
transmittal. 

The  Witness :  I  believe  in  response  to  this  letter 
requesting  that  we  send  the  last  issued  registration 
cards. 

Q.  (By  Mr.  Margolis)  :  Can  you  tell  whether 
any  correspondence  was  had  with  Sacramento  which 
antedated  Claimant's  Exhibit  No.  4,  which  you  have 
in  your  hand?  A.     Sir? 

Q.  Any  correspondence,  letters  or  telegram, 
which  antedated  the  receipt  by  your  company  of 
this  letter  of  April  17th? 

A.  On  March  21,  1947,  there  is  a  carbon  copy  of 
an  advice  to  the  Department  of  Motor  Vehicles  at 
Sacramento.  [22] 

Q.     Yes  ? 

A.  That  we  have  attached  a  certified  copy  of  the 
chattel  mortgage  and  the  titles  to  such  chattel  mort- 
gage to  the  Motor  Vehicle  Depai-tment  along  with 
the  necessary  fees,  which  I  believe  they  acknowl- 
edged, yes. 

Q.     Where  is  the  copy  of  that  letter? 

A.     In  the  Oakland  office. 

Q.     Did  you  bring  that  along  with  you? 

A.  I  doubt  it.  I  could  not  say  positively,  but 
it  is  the  common  practice  of  our  office  to  send  more 
than  one.  We  just  list  one  after  the  other,  rather 
than  write  a  separate,  distinct  instrument  on  each 
transmittal  we  make. 
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Q.     Aiid  the  date  of  this  transmittal  was? 

A.     March  21. 

Q.     You  saw  that  this  morning? 

A.     Not  this  morning,  but  I  have  seen  it. 

Q.  And  your  letter  of  transmittal  is  dated  March 
21,  1947,  and  covered  the  transaction  with  which 
we  are  here  concerned?  A.     That  is  right. 

Q.  Can  you  tell  us  any  reason  for  waiting  from 
February  18th  to  March  21st  before  sending  the 
transmittal  with  the  necessary  papers  to  Sacra- 
mento ? 

A.  Yes,  because  Mr.  Hayner  did  not  have  the 
registration  slips  and  in  order  to  complete  the  due 
filing  with  the  Department  of  Motor  Vehicles,  they 
require  that  you  have  accompanying  the  chattels, 
the  ownership  certificates  and  also  the  registration 
certiiicates  before  they  will  complete  the  recordation 
of  it. 

Q.  You  already  had,  on  February  18,  1947,  in 
your  office — if  you  don't  know  of  your  own  knowl- 
edge, please  tell  us — the  [23]  checks  made  payable 
to  the  Pinole  Bank  and  the  Berkeley  Bank  and 
the  Universal  C.I.T.  Credit  Corporation,  did  you 
not  ?  A.     Yes. 

Q.  You  had  the  pinks  in  your  possession  cm 
February  18,  1947,  or  the  day  after,  did  you  not? 

Mr.  McLeod:     He  has  not  so  testified,  Counsel. 

A.  I  don't  know  what  date  we  had  the  pinks,  sir. 
We  merely  made  the  ti*ansaction  on  February  18. 
1947. 
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Mr.  Margolis:     Yes? 

A.  Drew  up  the  contract  and  mailed,  presumably 
the  checks  to  these  respective  companies,  attached 
to  an  original  of  these  authorizations,  requesting 
them  to  accept  the  money  and  send  us  titles  to  the 
vehicles. 

Q.  When  did  you  receive  the  titles  to  the  vehicles 
from  the  people  you  just  enumerated? 

A.     I  don't  know. 

Q.     Does  your  file  show  it? 

A.     No,  I  don't  think  so. 

Q.  Would  the  cancellation  of  your  checks  going 
to  those  three  people  you  have  enumerated  refresh 
your  memory  if  you  could  tell  the  dates  from  the 
cancellation  stamps? 

A.  That  would  tell  us  what  time  our  bank  hon- 
ored the  checks ;  that  is  all. 

Q.  I  mean  with  relation  to  your  receipt  of  the 
ownership  certificates  ? 

A.  No,  I  have  no  means  of  knowing  what  the 
actual  date  was  the  office  received  these  particular 
certificates. 

Q.  Wohld  there  be  anything  in  your  files  to 
indicate  what  date  they  were  received? 

A.  I  doubt  it  ver}^  much.  We  [24]  have  no 
reason  to  make  a  record  as  to  when  we  receive 
certificates  from  a  company.  We  would  pay  a 
loan  off,  make  records,  oh,  of  various  natures,  not 
of  that. 
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Q.  You  don't  affix  any  file  stamp  to  the  letter 
of  transmittal  ? 

A.  Not  in  that  case.  We  do  with  the  check-off 
when  received  from  the  Department  of  Motor 
Vehicles;  not  from  anyone  else. 

Q.  Were  there  any  letters  accompanying  the 
pink  ownership  certificates  from  the  three  persons 
to  whom  you  made  the  pay-offs,  received  by  your 
company?  A.     I  don't  know. 

Q.     You  don't  know  anything  about  it? 

A.     No. 

Q.  Would  you  know  whether  your  file  mdicated 
that? 

A.  If  it  does,  I  am  positive  Counsel  has  all  the 
file  connected  with  the  transaction  except  the  letter 
of  the  original  transmission  to  the  Department  of 
Motor  Vehicles  of  the  pink  slips.  It  is  our  usual 
practice  not  to  save  those  things  for  any  purpose 
whatsoever.  The  fact  that  we  pay  off,  if  the  com- 
pany sends  the  pink  slip,  the  check  serves  the  ])U]*- 
pose.  We  have  no  reason  for  keeping  merely  a 
form  letter,  you  might  say,  as  usually  attached, 
"We  send  in  return  for  the  money  received."  There 
is  no  point  in  keeping  it. 

Q.  Now,  there  was  a  notice  of  intention  to  mort- 
gage this  property  executed  by  the  petitioner? 

A.     There  was. 

Q.     You  have  a  copy,  or  the  original  with  you? 

A.  I  think  there  is  a  copy  there  of  the  pub- 
lication. 
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(Testimony  of  Charles  H.  Ahrens.) 

Q.  And  you  say  that  oftentimes  you  wait  before 
you  send  the  pink  ownership  certificates  to  Sacra- 
mento? 

A.  Especially  do  we  do  that  in  the  months  of 
February  and  March.  It  is  necessary,  in  the  State 
of  California,  that  a  motor  vehicle  registrant  send 
in,  I  think  the  first  Monday  of  February,  somewhere 
around  the  5th  or  6th,  he  must  send  in  an  applica- 
tion for  the  current  year's  tax  by  that  date  or  be 
fined  a  substantial  figure.  In  making  loans,  during 
that  period  of  time,  why,  it  is  common  practice  to 
complete  them  when  we  obtain  the  ownership  cer- 
tificate and  await  the  disposition  of  the  Department 
of  Motor  Vehicles  in  Sacramento  to  send  back  the 
current  registration  before  we  go  through  the 
mechanics  of  sending  up  a  chattel  mortgage  and 
title,  because  of  the  fact  that  it  just  duplicates  the 
work.    We  have  to  do  the  same  thing  all  the  time. 

Q.  In  other  words,  you  wait  until  you  get  a 
batch  together  and  send  up  ? 

A.  And  we  also  wait  for  the  registration  certifi- 
cates. The  usual  practice  in  an  office — we  all  have 
a  way  of  doing  business — in  oiu*  office,  the  practice 
is  that  every  week  or  ten  days  we  send  up  all  we 
have  acquired  that  are  completed. 

Q.  That  accumulated  between  the  week  or  ten 
days  period?  A.     That  is  right. 

Q.  That  condition  prevailed  with  respect  to  this 
transaction?  A.     Beg  pardon,  sir? 

Q.  That  condition  i)re vailed  with  respect  to  thw 
transaction?  A.     I  would  assume  so. 
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Mr.  Margolis :  I  have  no  further  questions,  your 
Honor. 

Mr.  McLeod:     No  further  questions.  [26] 

If  your  Honor  i3lease,  in  \dew  oi'  the  fact  that 
Mr.  Margolis  evidently  is  gomg  to  require  more 
than  we  can  prove  by  this  witness,  we  would  like 
the  matter  continued  one  day  if  possible. 

The  Referee:     What  do  you  want  to  proved 

Mr.  McLeod:  I  want  to  prove  the  date  of  mail- 
ing, although  I  think  Counsel  has  done  a  good  job 
of  doing  that. 

The  Referee:     Don't  you  allege  the  21st? 

Mr.  McLeod:     We  allege  the  21st. 

The  Referee:  I  am  satisfied  it  was  the  21st  of 
March. 

Mr.  Margolis:  I  am  satisfied  it  was  the  21st  of 
March. 

Mr.  McLeod:  All  right.  I  don't  have  to  produce 
somebody  to  prove  that. 

If  I  may  say  a  few  w^ords,  now.  The  whole  thing 
de})ends  on  the  delay  in  recordation.  In  this  in- 
stance, we  feel  it  is  because  of  the  well-know^n  con- 
dition of  Sacramento's  Motor  Vehicle  Department, 
and  the  further  fact,  as  Mr.  Hayner  has  testified, 
that  the  white  slips  which  are  required  by  the 
Department  to  be  transmitted  to  tliem  w^hen  the 
mortgage  is  executed  or  a  transfer  made,  were  in 
Sacramento.  It  was  an  impossibility  for  the  Budget 
Finance  Plan  to  comply  with  Section  95  of  the 
Motor  Vehicle  Act,  which  requires  that  a  certified 
copy  of  the  chattel  mortgage  and  the  white  registra- 
tion slips  be  sent. 
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The  Referee:  Wasn't  that  more  the  fault  of  the 
creditors "?  Wouldn't  that  be  the  fault  of  the  Finance 
Company  ^ 

Mr.  McLeod:  I  don't  see  how  it  could  be  the 
fault  of  the  [27]  Finance  Company.  The  Finance 
Company  is  helpless  because  the  State  was  moving 
very  slowly  during  the  Spring  period.  Those  white 
slips,  I  don't  think  even  a  power  gun  could  get 
them  at  that  time. 

The  Referee :     Why  did  they  make  the  loan  then  ? 

Mr.  McLeod:  That,  your  Honor,  I  cannot  an- 
swer. 

The  Referee:  Is  it  not,  therefore,  their  fault, 
rather  than  the  fault  of  the  creditors?  They  can- 
not pin  it  on  the  Motor  Vehicle  Department,  be- 
cause, under  the  testimony  of  the  witness,  he  knew 
that  condition  existed,  at  that  time. 

Mr.  McLeod:  Of  course,  as  far  as  the  creditors 
being  made  to  suffer  to  any  extent  by  the  delay, 
factually  they  would  not;  technically  they  would 
not,  but  actually  and  factually  they  would  not,  of 
course,  because  there  were  liens  on  these  auto- 
mobiles. 

The  Referee :     We  are  bound  by  the  law  anyway. 

Mr.  McLeod:     I  concede  that.  Your  Honor. 

The  Referee:  They  were  only  warned  to  look 
out  for  these  other  liens,  that  is  true.  What  about 
this  other  situation? 

Mr.  McLeod:  Well,  here  we  have  less  than  80 
days. 

The  Referee:     I  can  remember  cases  within  ten 

days. 
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Mr.  McLeod :  I  know  one  of  fourteen.  That  was 
not  on  an  automobile;  tliey  did  not  have  Sacra- 
mento. 

The  Referee:  I  think  that  is  something  the 
Finance  Company  has  to  protect  itself  on,  and, 
under  the  testimony  of  this  witness,  they  held  them 
up  in  batches.    I  have  heard  [28]  that  story  before. 

Mr.  McLeod:  I  know  there  is  very  little  I  can 
bring  in  that  you  have  not  heard  before. 

Mr.  Jacoby:  May  I  say  this,  if  Your  Honor 
pleaise^  the  reason  I  am  speaking  myself  is  because 
of  the  remark  you  made  about  the  Finance  Com- 
pany making  the  loan  under  the  circumstances.  I 
think  Your  Honor  will  have  to  concede  that  the 
Finance  Company  is  in  the  business  of  making  loans 
and  must  do  so  throughout  the  year. 

The  Referee :  They  must  do  so  at  their  peril  if 
ihi'j  don't  comply  v/ith   the  law. 

Mr.  Jacoby:  I  think  the  record  shows  they  did 
comply  with  the  law.  I  am  referring  to  the  letter 
of  the  Motor  Vehicle  Department,  that  they  always 
do  wait  for  the  white  slips.  They  never  send  the 
mortgage  and  the  pink  before  they  receive  the  white 
slips,  because  the  delay  would  become  undue;  tlie 
Motor  Yehiele  Department  would  say:  ''We  cannot 
a<»cept,  because  we  still  cannot  accept  because  you 
have  not  the  whites." 

The  Referee:  T  don't  think  that  excuses  them.  T 
think  that  makes  them  more  culpable. 

Mr.  Jacoby:  If  Your  Honor's  reasoning  is  ac- 
curate, L  say  in  theii'  defense,  a  Finance  Company, 
in  the  present  conditions,  would  be  barred  from 
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making  an  automobile  loan  between  January  and 
April  or  May.  That  I  know.  I  know  I  did  not  get 
my  registration  certificate  for  two  or  three  months^ 
or  my  plates  for  four  months.  [29] 

The  Referee:  They  know  that  condition.  That 
is  why  they  should  be  more  careful  v/lien  creditors 
may  become  involved.  There  is  your  trouble.  1 
think  you  are  just  as  reprehensible  here  as  you  were 
with  reference  to  the  other  property.  The  delay 
was  a  little  longer  there.  I  see  you  have  over  30 
days. 

Mr.  Jacoby:  There  is  a  30  day  delay,  but,  was 
that  unreasonable  when  the  factual  matter  is  here? 

The  Referee:  I  am  willing  to  give  Coimsel  a 
chance  to  brief  this  and  show  me  wherein  I  can  con- 
scientiously do  other  than  I  have  in  mind  right  now. 

Mr.  Margolis:  I  would  like  to  call  the  Court's 
attention  to  one  interesting  situation  here  with  ref- 
erence to  Claimant's  Exhibit  No.  4,  which  I  assume 
is  in  response  to  that  of  March  21st.  My  inquiry 
of  the  witness  was  what  antedated  the  document  of 
April  17th.  It  is  the  fact  that  was  sent  on  March 
21st.  Then,  they  send  this  letter  back  that  they 
require  the  registration  card.  Now,  the  transaction 
was  consummated  on  about  February  18th.  I  would 
say  good  conscience  would  demand  that  it  would  be 
sent  up  on  the  19th  or  the  20th. 

Mr.  Jacoby :  They  cannot  complete  a  transaction 
because  of  the  Motor  Vehicle  Department. 

The  Referee :  If  they  are  so  anxious  to  make  the 
loan  and  want  to  take  the  chance,  if  they  don't 
comply  with  the  law,  it  strikes  me  it  is  theii- 
look-out. 
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Mr.  Jacoby:  Our  thought,  talking  first  legally, 
if  Your  Honor  please,  is  that  they  want  to  do  every- 
thing they  are  [30]  obligated  to  do;  they  did  not 
complete  it.  As  a  matter  of  fact,  in  this  situation, 
the  estate  will  gain  by  the  mortgage  and  the  chat- 
tels, because  of  the  reason  that  we  cannot  deny  the 
delay  so  far  as  the  machinery  and  equipment  are 
concerned.  They  refinanced  these  loans  which  were 
loans  made  with  other  institutions.  In  addition, 
they  gave  the  bankrupt  cash  in  the  sum  of  $900. 
Now,  I  haven't  any  intention  of  criticizing  that 
Your  Honor  is  correct,  that  the  Finance  Company 
cannot  lend  under  these  conditions  except  at  its 
peril,  which  is  what  Your  Honor's  theory  would 
imply.  That  is  going  to  be  a  serious  condition 
existing. 

The  Keferee :  I  have  had  this  here  so  manv  times 
before,  particularly  on  this  holding  up,  sending  up 
in  batches.  I  don't  know  how  many  I  have  declared 
void  since  this  recordation  of  chattel  mortgages 
went  into  effect. 

Mr.  Jacoby:  I  would  concede  Your  Honor's 
I)oint  on  that,  except  one  thing  is  material  in  this 
situation. 

The  Referee:  It  is  one  of  the  instances  whicli 
shows  possibly,  that  is  why  some  of  the  delay  was 
caused. 

Mr.  Jacoby:  I  don't  think  the  record  will  bear 
that  out.  Your  Honor,  for  this  reason,  the  letter 
from  the  Motor  Vehicle  Department  shows  that  at 
that  time  papers  were  sent  in  and  as  yet  the  white 
slips  have  not  been  received. 
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The  Referee:  But,  it  was  not  sent  until  after 
more  than  30  days  after  the  transaction  was  tech- 
nically closed. 

Mr.  Jacoby:  That  is  correct,  Your  Honor,  but 
it  was  still  [31]  inoperative  so  far  as  the  Motor 
Vehicle  Department,  because  the  white  slips  had 
not  been  received,  as  the  record  shows. 

The  Referee:  If  this  company  were  some  indi- 
vidual, not  used  to  doing  business,  there  might  be 
something  said  about  the  reasonableness.  Here  is 
a  company  doing  this  constantly  and  knows  that 
these  conditions  come  up. 

Mr.  Jacoby :  I  think  there,  Your  Honor,  the  an- 
swer works  either  way  around. 

The  Referee:  I  don't  think  so.  I  think  it  is  just 
the  reverse. 

Mr.  Jacoby :  Well,  the  company  does  business 
and  knows  the  Department  of  Motor  Vehicles  will 
not  accept  incomplete  papers,  that  is  papers  without 
the  white  slips,  actually,  because  of  their  experience 
they  would  be  bound  to  wait  until  they  get  the  white 
slips  or  the  Department  comes  back  and  says: 
'^Your  record  is  not  complete." 

The  Referee :  They  went  ahead  on  this  loan,  be- 
tween the  time,  apparently,  without  any  regard  for 
the  law,  at  least  the  law  made  by  the  decisions.  I 
am  willing,  if  you  can  give  me  cases,  I  am  not  going 
to  shut  you  off. 

Mr.  Jacoby:  We  will  appreciate  that  oppor- 
tunity, Your  Honor. 
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The  Referee:  How  many  dayvS  do  you  ^Yant'?  I 
don 't  want  too  long,  because  I  am  going  away  on  the 
1st.    I  will  give  you  2-2-1. 

(Submitted  2-2-1.)    [32] 

[Endorsed]:  No.  11856.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Budget 
Finance  Plan,  Inc.,  a  corporation,  Appellant,  vs. 
John  O.  England,  etc..  Trustee  of  Estate  of  Buddie 
Jerome  Hayner,  bankrupt.  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,   Southern  Division. 

Filed  February  13,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  A])peals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
Ninth  Judicial  Circuit 

No.  11856 

In  the  Matter  of 

BUDDIE  JEROME  HAYNER, 

Bankrupt. 

STATEMENT  OP  POINTS  ON  APPEAL  AND 
A  DESIGNATION  OP  RECORD  ON 
APPEAL 

Appellant,  Budget  Finance  Plan,  a  corporation, 
hereby  adopts  as  its  points  on  appeal  its  statement 
of  points  on  appeal  appearing  in  the  transcript  of 
the  record  herein,  and  appellant  intends  to  rely 
on  said  points  on  appeal. 

Appellant  designates  for  printing  the  entire 
transcript  as  certified  to  the  above  Court  on  appeal 
from  the  District  Court,  Southern  Division,  North- 
ern District  of  California. 

Dated  this  20th  day  of   February,  1948. 

/s/  CARROLL  F.  JACOB Y, 

Attorney  for  Budget  Finance  Plan,  a  Corporation, 
Appellant. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :     Piled  Feb.  20,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION  AND  ORDER  FOR  TRANS- 
MISSION OP  EXHIBITS  WITHOUT  RE- 
PRODUCTION 

Apx)ellant  moves  the  above  entitled  Court  that 
Exhibits  1,  2,  3  and  4,  herein  be  considered  in  their 
usual  form  and  without  the  necessity  of  reproduc- 
tion upon  the  ground  that  the  said  exhibits  are 
substantially  referred  to  in  the  transcript  of  record 
and  that  therefore  said  exhibits  are,  in  said  original 
form,  of  material  but  limited  importance  on  appeal. 

Dated  this  24th  day  of  February,  1948. 

/s/  CARROLL  F.  JACOBY, 

Attorney  for  Appellant. 

ORDER 

It  Is  Hereby  Ordered  that  Exhibits  1,  2,  3  and  4 
herein  be  considered  by  this  Court  in  their  usual 
and  original  form  without  the  necessity  of  repro- 
duction. 

Dated  this  26th  day  of  February,  1948. 

/s/  FRANCIS  A.  GARRECHT, 

Judge  of  the  United  States 
Circuit  Court. 

[Endorsed] :     Filed  Feb.  25,  1948. 
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JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  an  order  of  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division.  The  said  order  is 
set  forth  in  the  record  herein.    (R.  p.  54.) 

Appellant,  Budget  Finance  Plan,  Inc.,  is  a  corpora- 
tion organized  and  existing  under  and,  by  virtue  of  the 
laws  of  the  State  of  California,  and  authorized  to  do 
business  therein.  Appellee,  John  O.  England,  is  Trus- 
tee of  the  Estate  of  Buddie  Jerome  Hayner,  bankrupt, 
in  the  matter  of  said  bankruptcy  proceedings  pending 
before  said  District  Court. 


The  action  arises  out  of  the  petition  for  reclama- 
tion of  appellant  (R.  pp.  2-6)  and  order  to  show 
cause  (R.  pp.  6  and  7)  instituted  to  recover  from  said 
Trustee  certain  chattels  theretofore  hypothecated  by 
said  Buddie  Jerome  Hayner,  hereinafter  called  bank- 
rupt, to  secure  his  promissory  note  to  appellant,  cer- 
tain of  which  chattels,  consisting  of  three  motor  ve- 
hicles, were,  at  the  time  of  filing  said  petition,  of  a 
value  less  than  the  balance  of  $4,787.10  then  due  on 
said  note,  said  value  being  in  the  aggregate  not  in 
excess  of  $4,200.00.    (R.  pp.  83-85.) 

Said  petition  for  reclamation  was  filed  July  15, 
1947.  Appellee  as  Trustee  filed  his  answer  July  17, 
1947.  After  hearing  duly  and  regularly  had  the 
Referee  made  and  filed  his  order  denying  petition 
for  reclamation  on  July  31,  1947.   (R.  pp.  9-12.) 

On  August  9,  1947,  pursuant  to  the  pro^dsions  of 
Title  11,  Section  67,  U.S.C,  appellant  filed  its  peti- 
tion for  review.  (R.  pp.  13-16.)  On  October  27,  1947, 
Referee  filed  his  certificate  and  report  on  petition  for 
review.    (R.  pp.  17-53.) 

The  petition  was  heard  before  the  District  Court 
November  10,  1947,  and  said  Court  made  its  order 
confirming  Referee's  order  denying  petition  for  recla- 
mation (R.  p.  54)  on  November  17,  1947.  Under  au- 
thority of  Judicial  Code,  Title  28,  U.S.C,  Section  225, 
and  Bankruptcy  Code,  Title  11,  U.S.C,  Sections  47 
and  48,  appeal  was  taken  to  this  Court  to  review  the 
said  order  of  the  Court  below,  notice  of  appeal  filed 
December  10,  1947.    (R.  p.  55.)   On  January  19,  1948, 


the  District  Court  extended  the  time  for  filing  the 
record  on  appeal  to  February  28,  1948.  (R.  p.  63.) 
This  appeal  and  the  transcript  of  record  were  filed 
and  docketed  in  this  Court  on  February  13,  1948. 


STATEMENT  OF  THE  CASE, 
(a)    Nature  of  the  Case. 

On  February  18,  1947,  bankrupt  executed  his  cer- 
tain promissory  note  in  the  principal  sum  of  $5,000.00, 
secured  by  a  chattel  mortgage  of  the  same  date,  to 
appellant.  The  said  mortgage  covered  certain  ma- 
chinery and  equipment,  together  with  three  motor 
vehicles,  to-wit:  a  1941  Ford  truck,  a  1940  Chevrolet 
truck,  and  a  1946  Buick  sedan.  (Exhibit  No.  2.) 

At  the  time  of  the  transaction  the  said  vehicle  stood 
respectively  in  the  names  of  the  Universal  CIT  Cor- 
poration, Bank  of  Pinole,  and  Bank  of  Berkeley,  as 
legal  owners,  as  that  term  is  defined  in  Section  67, 
Vehicle  Code,  State  of  California,  which  is  as  follows : 

^^  Legal  Owner.  ^  Legal  owner  is  a  person  holding 
the  legal  title  to  a  vehicle  under  a  conditional  sale 
contract,  the  mortgagee  of  a  vehicle.  *  *  *" 

(R.  p.  76.)  The  bankrupt  was  never  at  any  time 
legal  owner  of  said  vehicles,  or  any  of  them.  (R.  p.  77.) 
Title  was  so  held  as  security  for  obligations  of  the 
bankrupt  in  the  total  sum  of  $4,024.30  on  said  date. 
(R.  p.  67.)  Of  the  sum  of  $5,000.00  loaned  by  appel- 
lant to  bankrupt,  the  said  sum  of  $4,024.30,  on  written 
authorization  of  the  bankrupt,  was  paid  by  appellant 


directly  to  said  legal  owners.  (Exhibit  No.  3,  R.  p.  76.) 
Sometime  thereafter,  the  exact  date  being  unknown, 
(R.  p.  88)  appellant  received  said  legal  titles  from 
the  former  holders  thereof,  or  ^^pink  slips"  as  they 
are  commonly  known,  and  on  March  21,  1947,  for- 
warded to  the  Department  of  Motor  Vehicles,  Sacra- 
mento, a  certified  copy  of  said  chattel  mortgage,  neces- 
sary fees,  and  certificates  of  ownership.  (R.  p.  87.) 

At  the  date  of  execution  of  the  mortgage,  and  for 
about  two  months  thereafter,  the  certificates  of  regis- 
tration were  in  the  possession  of  the  Department  of 
Motor  Vehicles  on  bankrupt's  application  for  registra- 
tion for  the  year  1947.    (R.  pp.  77,  79.) 

On  April  17,  1947,  the  Department  of  Motor  Ve- 
hicles, Sacramento,  advised  appellant  by  letter  that 
the  department  was  holdmg  said  certified  copy  of 
chattel  mortgage,  certificates  of  ownership,  and  fees 
for  the  reason  that:  ^^We  require  Registration  card 
last  issued."  (Exhibit  No.  4.) 

On  May  17,  1947,  bankrupt  filed  in  said  District 
Court  his  voluntary  petition  in  bankruptcy  and  was 
adjudicated  a  bankrupt  on  May  19,  1947.  Thereafter, 
and  prior  to  filing  appellant's  petition  for  reclama- 
tion said  trustee  took  possession  of  said  motor  vehicles. 
By  stipulation  of  coimsel  for  the  parties  hereto,  filed 
in  said  bankruptcy  proceedings,  the  said  motor  vehicles 
have  been  sold  and  the  proceeds  impounded  pending 
final  determination  of  said  Referee's  order  denying 
petition  for  reclamation. 


(b)  Issues  Presented. 

On  the  basis  of  the  foregoing  facts  the  Referee 
found  that  the  said  mortgage  was  executed  on  Febru- 
ary 18,  1947,  and  offered  for  registration  on  March 
21,  1947.  The  Referee  further  found  that  the  said 
mortgage  was  not  offered  for  registration  within  a  rea- 
sonable time  after  its  execution  and  was  and  is  there- 
fore void  against  all  creditors  who  became  such  prior 
to  the  date  of  registration,  and  as  a  conclusion  of 
law  held  that  the  failure  to  offer  said  mortgage  for 
registration  until  said  date  aforesaid  was  an  unrea- 
sonable delay,  and  that  said  mortgage  is  void  as  to 
creditors  as  aforesaid.  (R.  pp.  10-12.) 

Appellant  raises  no  issue  as  to  the  machinery  or 
equipment  included  in  said  chattel  mortgage,  and  has 
heretofore  abandoned  claim  thereto.  (R.  p.  12.) 

Based  upon  the  foregoing  statement  of  the  nature  of 
the  case  and  summary  of  facts,  the  issues  presented 
are: 

1.  Whether  the  said  chattel  mortgage  on  the  motor 
vehicles  is  valid  as  against  the  creditors  regardless 
of  when  they  became  creditors,  said  mortgage  having 
been  executed  on  February  18,  1947,  and  forwarded 
to  the  Department  of  Motor  Vehicles  on  March  21, 
1947,  because  of  unavoidable  delay  in  obtaining  regis- 
tration certificates. 

2.  Whether  a  refinancing  mortgage  comes  within 
the  intendment  of  Sections  195  and  196  of  the  Vehicle 
Code  of  the  State  of  California. 


STATUTES  INVOLVED. 

Section  195,  Vehicle  Code,  State  of  California : 
^^No  chattel  mortgage  on  any  vehicle  registered 
hereunder  irrespective  of  whether  such  registra- 
tion was  effected  prior  or  subsequent  to  the  execu- 
tion of  such  mortgage,  is  valid  as  against  credi- 
tors or  subsequent  purchasers,  or  encumbrancers 
until  the  mortgagee  or  his  successor  or  assignee 
has  deposited  with  the  department,  at  its  office  in 
Sacramento,  a  copy  of  said  mortgage  with  an  at- 
tached certificate  of  a  notary  public  stating  that 
the  same  is  a  true  and  correct  copy  of  the  orig- 
inal, accompanied  by  a  properly  endorsed  cer- 
tificate of  ownership  to  the  vehicle  described  in 
said  mortgage  if  said  vehicle  is  then  registered 
hereunder,  or  if  said  vehicle  is  not  so  registered, 
by  an  application  in  usual  form  for  an  original 
registration,  together  with  an  application  for 
registration  as  legal  owner,  and  upon  payment 
of  the  fees  as  provided  in  this  code.'' 

Section  196,  Vehicle  Code,  State  of  California : 
'^When  the  chattel  mortgagee,  his  successor  or 
assignee,  has  deposited  mth  the  department  a 
copy  of  the  chattel  mortgage  as  provided  in  sec- 
tion 195  hereof,  such  deposit  constitutes  con- 
structive notice  of  said  mortgage  and  its  con- 
tents to  creditors  and  subsequent  purchasers  and 
encumbrancers  but  such  mortgaged  vehicle  shall 
be  subject  to  a  lien  as  provided  in  Di\dsion  VIII 
hereof." 


SPECIFICATION  OP  ERRORS. 

1.  The  District  Court  erred  in  confirming  Ref- 
eree's Order  Denying  Petition  For  Reclamation. 

2.  The  District  Court  erred  in  confirming  findings 
of  fact  4  of  said  order  in  that  said  findings  of  fact 
are  not  supported  by  the  evidence  and  are  contrary 
to  law,  as  set  forth  in  argument  herein. 

3.  The  District  Court  erred  in  confirming  find- 
ings of  fact  5  of  said  order  in  that  said  findings  of 
fact  are  not  supported  by  the  evidence  and  are  con- 
trary to  law,  as  set  forth  in  argument  herein. 

4.  The  District  Court  erred  in  confirming  con- 
clusions of  law  1  of  said  order  in  that  said  conclu- 
sions of  law  are  not  supported  by  the  evidence  and  are 
contrary  to  law,  as  set  forth  in  argument  herein. 

5.  The  District  Court  erred  in  confirming  said  or- 
der in  that  said  order  is  clearly  erroneous  and  con- 
trary to  the  evidence  insofar  as  it  finds  or  holds  that 
the  delay,  if  any,  in  offering  the  chattel  mortgage 
for  registration  mth  the  Department  of  Motor 
Vehicles  was  or  is  unreasonable,  or  finds  or  holds 
that  the  chattel  mortgage  on  said  motor  vehicles  was 
or  is  invalid  or  void  for  any  reason. 

6.  The  District  Court  erred  in  not  making  its 
order  reversing  said  Order  Denying  Petition  for 
Reclamation  and  directing  appellee  to  deliver  pos- 
session of  said  motor  vehicles  to  appellant  free  and 
clear  of  claims  of  creditors  of  said  bankrupt. 
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ARGUMENT. 

In  presenting  its  argument  appellant  believes  that 
all  the  facts  essential  thereto  have  been  simimarized, 
with  appropriate  references  to  the  transcript  of  rec- 
ord in  its  statement  of  the  case  and,  therefore,  in 
the  interest  of  brevity,  will  rely  upon  such  statement 
of  facts  except  where  further  detail  requires  specific 
references.  It  should  be  noted  that  the  original  ex- 
hibits are  before  this  Court  in  their  usual  form. 
(R.  p.  100.) 


I. 

THE  EVIDENCE  IS  INSUFFICIENT  TO  SUPPORT  THE  FINDING 
THAT  THE  MORTGAGE  IS  INVALID  OR  VOID  AS  TO  CREDI- 
TORS BECAUSE  OF  DELAY  IN  REGISTRATION. 

Appellant  held  the  chattel  mortgage  in  its  office 
after  the  18th  of  February  for  the  sole  reason  that 
it  was  conscious  of  the  fact  that  the  motor  vehicle 
department  would  not  accept  the  same  for  registra- 
tion in  the  absence  of  the  certificates  of  registration 
which  were  out  of  appellant's  control.  Mr.  Ahrens, 
an  officer  of  appellant,  so  testified  (R.  p.  88).  That 
he  was  correct  in  this  assumption  is  borne  out  by  the 
letter  of  the  motor  vehicle  department  written  after 
appellant  had  forwarded  all  available  dociunents  speci- 
fied in  Sections  195  and  196,  Vehicle  Code  of  Cali- 
fornia, in  which  the  department  stated  they  were 
holding  the  mortgage  and  accompanying  matter 
awaiting  the  registration  certificates.  Since  these 
were  not  received  by  appellant  until  after  March  21, 


1947,  it  is  apparent  that  for  appellant  to  have  for- 
warded the  documents  in  its  possession  at  an  earlier 
date  would  have  been  equally  unavailing.    (Exhibit 

No.  4.) 

This  conduct  on  the  part  of  appellant,  if  it  be  a 
delay,  is  excusable  delay,  as  the  authorities  of  this 
Circuit  so  hold. 

The  rule  is  stated  in  In  re  Mercury  Engineering, 
Inc.,  68  Fed.  Sup.  376  (D.  C.  S.  D.  Cal.)  at  page  380: 
that  the  requirement  of  prompt  recording  is  satis- 
fied ^^only  if  the  recording  is  done  promptly,  unless 
such  recording  is  impractical  or  the  circumstances 
of  the  case  warrant  delay/'  (Italics  ours.) 

In  the  Mercury  case  the  mortgagee  withheld  re- 
cordation 26  days  for  purposes  of  his  own  conven- 
ience. The  Court  there  recognized  that  the  mortgage 
could  have  been  recorded  at  the  time  of  its  execution, 
but  held  that  it  was  proper  for  the  mortgagee,  in  the 
exercise  of  good  business  sense  and  sound  legal  prin- 
ciples, and  for  reasons  of  his  own,  to  withhold  it  from 
recordation  for  the  time  which,  in  that  instance,  the 
mortgagee  chose. 

Where  the  delay  arising  out  of  matters  of  the  mort- 
gagee's convenience  is  not  a  sufficient  basis  for  de- 
claring the  mortgage  invalid,  it  must  follow  that, 
as  a  matter  of  law,  a  delay  imposed  upon  appellant 
by  circumstances  over  which  it  had  neither  power 
nor  control  is  such  delay  as  the  circumstances  of  the 
case  warrant,  and  the  requirement  of  prompt  record- 
ing has  in  this  instance  been  fully  satisfied. 
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A  recent  decision  in  this  Circuit,  Citizeyis  National 
Trust  and  Savings  Bank  of  Los  Angeles  v,  Gardner, 
161  Fed.  2d  530,  cites  the  Mercury  case  with  approval 
on  the  point  here  involved.  The  facts  of  the  case 
strongly  resemble  those  before  this  Court  insofar  as 
the  question  of  delay  of  recordation  is  concerned.  In 
that  case  the  mortgagee  appealed  from  an  adverse 
decision  of  the  Bankruptcy  Court,  affirmed  by  the 
District  Court,  declaring  void  a  chattel  mortgage  on 
the  grounds,  among  others,  that  mortgagee  was 
guilty  of  an  unreasonable  delay  in  registration  of 
the  chattel  mortgage  with  the  department  of  motor 
vehicles.  Chronologically,  the  mortgage  was  executed 
May  4,  1945,  and  deposited  in  escrow  the  same  date. 
On  May  19,  the  escrow  was  closed  and  the  mortgage 
delivered  to  appellant.  The  mortgage  was  recorded 
with  the  Comity  Recorder  on  the  24th,  but  delivery 
of  the  certificates  of  ownership  of  the  vehicles,  or 
'^pink  slips",  was  not  accomplished  until  June  3  or 
4,  1945.  The  reason  for  this  delay  was  the  fact  that 
the  said  certificates  were  in  the  department  of  motor 
vehicles  to  complete  transfer  of  ownership  to  the 
mortgagors  which  would  enable  them  in  turn  to 
transfer  legal  title  to  the  mortgagee.  Appellant  in 
that  case  forwarded  the  certificates  of  title  and  a  copy 
of  the  mortgage  to  the  department  of  motor  vehicles 
on  June  8,  1945.  Thereafter  the  mortgagors  were 
adjudicated  bankrupts  and  the  trustee  instituted  said 
action  for  the  recovery  of  said  vehicles  as  stated. 

In  reversing  the  order  of  the  District  Court  the 
Circuit  Court  held  that  the  evidence  was  not  suf- 
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ficient  to  support  the  finding  that  appellant  failed 
to  act  promptly  in  depositing  the  chattel  mortgage 
with  the  department  of  motor  vehicles.  Although  the 
escrow  was  closed  and  appellant  received  the  chattel 
mortgage  on  May  19,  since  the  certificates  of  owner- 
ship were  not  received  by  the  mortgagee  until  June 
3  or  4,  the  Court  stated,  at  page  533,  that  it  was  not 
until  the  latter  date  that  ^^  appellant  was  in  a  position 
to  comply  with  the  requirements  of  said  section,''  and 
that,  as  to  the  fact  that  the  certificates  were  for- 
warded on  June  8:  ^^We  think  this  constituted  suf- 
ficiently prompt  action''. 

Since  the  delays  of  26  days  in  the  Mercury  case 
and  20  days  in  the  Gardner  case  were  properly  con- 
strued as  reasonable  it  is  obvious  that  the  determin- 
ing factor  is  not  the  period  but  rather  the  cause  of 
the  delay  which  is  determinative  of  the  question 
whether  or  not  in  any  particular  instance  the  mort- 
gage is  valid  as  to  creditors  despite  a  delay  in 
recordation.  Thus  it  cannot  be  said  that  in  the  instant 
case  the  delay  in  and  of  itself  was  an  unreasonable 
one. 

It  should  be  noted  that  appellant's  mortgage  in- 
volved the  refinancing  of  prior  liens  on  said  vehicles 
in  an  amount  representing  the  major  portion  of  the 
loan  to  bankrupt.  Having  in  mind,  therefore,  that 
legal  title  to  the  vehicles  stood  of  record  in  persons 
other  than  the  bankrupt,  appellant,  in  temporarily 
withholding  registration  of  the  chattel  mortgage 
awaiting  receipt  of  the  certificates  of  registration, 
would  be  justified  in  assuming  that  the  possibility  of 
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prejudice  to  creditors,  encumbrancers  or  purchasers 
thereby  would  be  nonexistent. 

This  factor,  coupled  with  the  stated  requirements 
of  the  Department  of  Motor  Vehicles  as  set  forth  in 
its  letter  of  April  17  (Exhibit  No.  4)  demonstrating 
that  until  the  certificates  of  registration  were  de- 
livered the  department  would  do  no  more  than  ^*hold" 
the  chattel  mortgage,  establishes  conclusively  that  ap- 
pellant did  not  delay  beyond  a  reasonable  time.  Ap- 
pellant was  fully  cognizant  of  the  requirements  of  the 
department  and  Mr.  Ahrens,  one  of  its  officers,  testi- 
fied (R.  88)  : 

^^Q.  Can  you  tell  us  any  reason  for  waiting  from 
February  18th  to  March  21st  before  sending  the 
transmittal  with  the  necessary  papers  to  Sacra- 
mento ? 

A.  Yes,  because  Mr.  Hajoier  did  not  have  the 
registration  slips  and  in  order  to  complete  the 
due  filing  with  the  Department  of  Motor  Ve- 
hicles, they  require  that  you  have  accompanying 
the  chattels,  the  ownership  certificates  and  also 
the  registration  certificates  before  they  will  com- 
plete the  final  recordation  of  it." 

Appellant's  position  is  a  stronger  one  than  that  of 
the  mortgagee  in  the  Mercury  case,  and  certainly  no 
less  sound  than  that  of  the  mortgagee  in  the  Gardner 
case.  It  must  necessarily  follow  that  there  is  not  suf- 
ficient evidence  to  sustain  the  finding  that  appel- 
lant's mortgage  is  invalid  or  that  ap])ellant  failed 
to  register  the  same  within  a  reasonable  time. 
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II. 

REFINANCING  MORTGAGE  SHOULD  BE  HELD  SAME  AS  PUR- 
CHASE MORTGAGE  IN  RESPECT  TO  RECORDING  STAT- 
UTES. 

The  California  State  Courts  have  construed  the 
general  chattel  mortgage  recording  statute,  Section 
2957,  Civil  Code  of  California,  in  pari  materia  with 
Section  3440  of  the  Civil  Code,  as  requiring  recorda- 
tion as  a  substitute  for  change  of  possession.  Buggies 
V.  Cannedy,  127  Cal.  290.  It  is  also  a  matter  of 
judicial  decision  that  the  requirements  of  Section 
2957,  Civil  Code,  find  their  equivalent  as  to  motor 
vehicle  mortgages  in  Section  195,  Vehicle  Code,  Bank 
of  America  v,  Sampsell,  114  Fed.  2d  211. 

In  the  Mercury  case,  at  page  379,  the  Court  states 
that  the  object  of  the  recording  statutes  is  to  pro- 
tect creditors  against  surreptitious  sale  or  incum- 
brance, but  finds  an  exception  in  regard  to  the  ap- 
plication of  Civil  Code  Section  3440  to  a  purchase 
money  mortgage  insofar  as  the  requirement  of  notice 
of  intention  to  mortgage  is  concerned,  holding  that 
a  purchase  money  mortgage  is  not  within  the  intend- 
ment of  the  act.  The  Court  reasons: 

^^But  when  the  incumbrance  is  to  secure  moneys 
which  represented  the  price  for  these  assets,  the 
reason  for  the  requirement  disappears.  For  to 
hold  that  the  seller  who,  instead  of  receiving  cash^ 
acquires  a  mortgage  on  property  which  he  trans- 
fers to  a  buyer,  must  subordinate  his  rights  to 
this  buyer's  other  creditors,  is  to  penalize  him  for 
supplying  to  the  buyer  the  very  means  of  carry- 
ing on  his  trade". 
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The  Gardner  case  cites  the  Mercury  decision  with 
approval  and  in  following  the  rule  states,  at  page 
533: 

^*We  do  not  consider  the  question  of  whether  the 
mortgage  is  a  true  purchase  money  mortgage  is 
controlling.  The  determining  factor  is  whether 
aid  is  extended  in  acquiring  rather  than  in  dis- 
posing of  assets 


?? 


Insofar  as  the  loan  in  the  instant  case  was  for  the 
purpose  of  and  did  effect  a  refinancing  of  the  en- 
cumbrances on  the  motor  vehicles  the  transaction  was 
a  granting  of  aid  in  preserving  rather  than  disposing 
of  assets,  and  the  mortgage  falls  in  the  same  category 
as  a  purchase  money  mortgage.  Thus,  as  stated  in 
the  Mercury  case,  '^the  reason  for  the  requirement 
(of  the  recording  statute)  disappears".  In  no  sense 
could  appellant's  mortgage  constitute  a  secret  lien, 
regardless  of  registration,  since  legal  title  to  the 
vehicle  was  never  at  any  time  in  the  bankrupt. 

At  best,  the  bankrupt  had  but  a  limited  interest 
in  the  vehicles  when  the  mortgage  was  executed.  Ap- 
pellant acquired  legal  title  from  sources  other  than 
the  bankrupt  and  in  fact  it  would  have  been  possible 
for  appellant  to  have  acquired  the  interests  of  the 
third  parties  holding  said  legal  titles  witJiout  the 
consent  of  the  bankrupt.  Section  183,  Vehicle  Code 
of  California,  provides: 

'^A  legal  owner  may  assign  his  title  or  interest 
in  or  to  a  vehicle  registered  hereunder  to  a  person 
other  than  the  owner  without  the  consent  of  and 
without    affecting   the   interest    of    such    owner. 


*   *   *yy 
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Under  all  of  these  circumstances  it  would  appear 
that  appellant  ^s  mortgage  is  beyond  the  intendment 
of  Vehicle  Code  Section  195  in  the  same  sense  that 
a  purchase  money  mortgage  is  outside  the  intend- 
ment of  Civil  Code  Section  3440,  and  that  therefore 
said  mortgage  is  valid  as  to  creditors  regardless  of 
when  their  claims  arose. 


CONCLUSION. 

It  is  respectfully  urged  that  Order  of  the  District 
Court  confirming  the  Order  of  the  Referee  in  Bank- 
ruptcy denying  appellant's  petition  for  reclamation 
be  reversed,  and  that  by  appropriate  order  the  said 
chattel  mortgage  be  declared  valid  and  the  Trustee 
in  Bankruptcy  be  directed  to  deliver  the  impounded 
funds,  held  in  substitution  for  said  motor  vehicles, 
to  appellant  free  and  clear  of  the  claims  of  said  bank- 
rupt or  his  creditors. 

Dated,  San  Francisco,  California, 
April  19, 1948. 

Respectfully  submitted, 

Carroll  P.  Jacoby, 

Attorney  for  Appellant. 
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BRIEF  FOR  APPELLEE. 


STATEMENT  OF  JURISDICTION. 

The  proceedings  originated  in  a  petition  for  recla- 
mation of  personal  property  filed  by  appellant  with 
the  referee  in  bankruptcy  on  July  15,  1947.  (R.  2-7.) 
The  referee  had  jurisdiction.  (11  U.S.C.A.,  sec.  66.) 
An  order  denying  the  petition  was  made  and  entered 
by  the  referee  on  July  31,  1947  (B.  9-12),  and  petition 
for  review  thereof  by  the  District  Court  was  filed  by 
appellant  on  August  9,  1947  (R.  13-16).  The  Dis- 
trict Court  had  jurisdiction.  (11  U.S.C.A.,  sec. 
67  (c).)  It  confirmed  the  order  of  the  referee  on 
November  17,  1947.  (R.  54.)  Notice  of  appeal  there- 
from to  this  court  was  filed  by  appellant  on  December 


10,  1947.  (R.  55.)  This  court  has  jurisdiction  to 
review  the  order  in  question.  (11  U.S.C.A.,  sees.  47, 
48.) 


STATEMENT  OF  THE  CASE. 

In  the  petition  for  reclamation  filed  with  the  referee 
on  July  15,  1947,  the  appellant  alleged  that  because 
of  a  chattel  mortgage  executed  by  the  bankrupt  in 
its  favor  on  February  18,  1947,  it  was  entitled  to  the 
immediate  surrender  of  specifically  described  per- 
sonal property,  including  three  motor  vehicles,  then 
in  the  possession  of  appellee.  (R.  2-5.)  An  order  to 
show  cause  was  issued  returnable  July  22,  1947.  (R. 
6-7.)  Appellee's  answer  to  the  petition  and  order  to 
show  cause  was  a  general  denial  and  a  special  defense 
^^That  the  chattel  mortgage  as  alleged  in  said  Peti- 
tion for  Reclamation  is  invalid  as  against  the  Trustee 
for  the  reason  that  it  was  not  recorded  as  required 
by  law''.    (R.  7-8.) 

The  matter  was  heard  on  July  22,  1947.  (R.  64.) 
At  the  inception  of  the  hearing  the  issues  were  nar- 
rowed by  appellant  abandoning  some  of  its  claims. 
Its  counsel  stated : 

^'Mr.  McLeod:  If  your  Honor  please,  this  is  a 
petition  in  reclamation  filed  by  The  Budget  Fi- 
nance Plan,  Incorporated,  and  is  based  upon  a 
chattel  mortgage,  which  was  executed  by  the 
bankrupt  to  the  claimant  for  the  sum  of  $5,000, 
and  which  mortgage  covers  certain  machinery  and 
personal  property,  equipment,  as  well  as  two 
automobile  trucks  and  one  automobile.     I  think 


the  mortgage  can  be  distinctly  separated  as  to  the 
personal  property  and  the  vehicles,  because  the 
mortgage,  which  I  will  prove  by  the  proper  testi- 
mony— I  notice  that  the  Trustee,  on  information 
and  belief,  denied  all  the  allegations — but  the 
mortgage  was  executed  on  the  18th  of  February, 
1947,  and  after  notice  of  intention  had  been  re- 
corded setting  the  date  of  consummation  as  Feb- 
ruary 26th,  1947.  The  chattel  mortgage  was  not 
recorded  in  the  office  of  the  County  Recorder  of 
Alameda  County  until  some  time  in  June,  June 
14,  1947.  I  think  the  facts  there  speak  for  them- 
selves. 

The  Referee:  Are  you  willing  to  concede  the 
mortgage  is  void? 

Mr.  McLeod:   I  can  see  no  alternative. 

The  Referee:  That  mortgage,  then,  is  out  of 
the  way. 

Mr.  McLeod:     On  the  personal  property. 

The  Referee:    Yes. 

Mr.  McLeod:  However,  as  to  the  mortgage 
upon  the  motor  vehicles,  a  certified  copy  of  the 
mortgage  was  forwarded  to  the  Division  of  Reg- 
istration of  the  Department  of  Motor  Vehicles 
on  March  21,  1947,  and  I  should  like  to  put  on  a 
representative  of  the  claimant  to  verify  the  facts. 

The  Referee:    Very  well.''     (R.  65-66.) 

Evidence  adduced  at  the  hearing  before  the  referee 
showed  that  the  bankrupt  executed  the  chattel  mort- 
gage on  February  18,  1947,  as  security  for  a  loan  of 
$5000  made  by  appellant.  (R.  67,  74-75.)  Upon  the 
execution  of  the  mortgage  appellant  paid  part  of  the 
proceeds  of  the  loan  directly  to  the  bankrupt.  (R. 
75.)    It  paid  the  balance  of  the  proceeds  of  the  loan 


to  three  creditors  of  the  bankrupt.  (R.  67,  88.)  Each 
of  these  creditors  was  registered  as  the  legal  owner 
of  one  of  the  involved  vehicles,  and  each  held  the  cer- 
tificate of  ownership  (pink  slip)  as  security  for  pay- 
ment of  an  indebtedness  by  the  bankrupt.  (R.  70,  76.) 
The  procedure  followed  by  the  appellant  in  j^aying 
the  creditors  was  to  mail  each  a  check  for  the  amount 
due  with  a  request  that  the  creditor  endorse  the  cer- 
tificate of  ownership  (pink  slip)  and  mail  it  to  the 
appellant.  (R.  80.)  While  the  record  is  uncertain 
as  to  the  exact  date  or  dates  on  which  appellant  re- 
ceived the  certificates  of  ownership  (pink  slips),  the 
fair  inference  therefrom  is  that  appellant  received 
them  shortly  after  February  18,  1947.    (R.  88-90.) 

Evidence  adduced  at  the  hearing  before  the  referee 
also  showed  that  on  March  21,  1947,  appellant  mailed 
to  the  department  of  motor  vehicles,  at  its  office  in 
Sacramento,  a  copy  of  the  said  mortgage  of  February 
18,  1947,  with  an  attached  certificate  of  a  notary 
public  stating  the  same  to  be  a  true  and  correct  copy 
of  the  original,  and  the  necessary  fees.  (R.  87.)  But 
such  evidence  did  not  show,  however,  that  properly 
endorsed  certificates  of  ownership  (pink  slips)  ac- 
companied the  copy  of  the  mortgage  thus  mailed  to 
the  department  of  motor  vehicles  on  March  21,  1947. 
(R.  87.)  Other  evidence  in  the  record  prompts  a  con- 
clusion that  the  certificates  of  ownership  (pink  slips) 
remained  in  the  possession  of  the  appellant  for  ap- 
proximately two  months  after  Fehriiary  18,  1947,  In 
this  connection,  the  bankrupt  testified  (R.  78-79)  : 


^^Q.  Did  you  execute  any  other  documents, 
other  than  the  three  exhibits  just  shown  you, 
down  in  the  office  of  the  Budget  Finance  Com- 
pany when  you  made  this  loan? 

A.  Not  at  that  time,  but  I  was  called  back  in 
after  they  received  the  white  slips,  sometime 
after  the  loan  was  made,  to  sign  the  white  slips 
so  they  could  be  sent  down  with  the  pink  slips  so 
they  could  register  the  cars  with  the  Budget  Fi- 
nance Company  as  legal  owners,  approximately 
two  months  after. 

Q.  Did  the  white  slips  come  to  you  or  go  right 
to  the  Budget  Finance  Company? 

A.  The  white  slips  came  to  me.  I  took  them 
and  showed  them  to  them.  They  still  had  the 
pinks.  They  had  not  sent  the  pinks  up  yet,  or 
something.  I  don't  know  what  the  mixup  was.  I 
signed  the  white  slips  then  and  turned  them  over 
to  Mr.  Burnett  of  the  Budget  Finance.  He,  in 
turn,  sent  them  along  with  the  pinks  to  register 
them  as  legal  owners." 

And  in  the  same  connection,  the  vice-president  of 
the  appellant  testified  (R.  91)  : 

^^Q.  And  you  say  that  oftentimes  you  wait 
before  you  send  the  pink  ownership  certificates  to 
Sacramento  ? 

A.  Especially  do  we  do  that  in  the  months  of 
February  and  March.  It  is  necessary,  in  the 
State  of  California,  that  a  motor  vehicle  regis- 
trant send  in,  I  think  the  first  Monday  of  Feb- 
ruary, somewhere  around  the  e5th  or  6th,  he  must 
send  in  an  application  for  the  current  year's  tax 
by  that  date  or  be  fined  a  substantial  figure.  In 
making  loans,  during  that  period  of  time,  why, 


it  is  common  practice  to  complete  them  when  we 
obtain  the  ownership  certificate  and  await  the  dis- 
position of  the  Department  of  Motor  Vehicles  in 
Sacramento  to  send  back  the  current  registration 
before  we  go  through  the  mechanics  of  sending 
up  a  chattel  mortgage  and  title,  because  of  the 
fact  that  it  just  duplicates  the  work.  We  have  to 
do  the  same  thing  all  the  time. 

Q.  In  other  words,  you  wait  until  you  get  a 
batch  together  and  send  up? 

A.  And  we  also  wait  for  the  registration  cer- 
tificate. The  usual  practice  in  an  office — we  all 
have  a  way  of  doing  business — in  our  office,  the 
practice  is  that  every  week  or  ten  days  we  sent 
up  all  we  have  acquired  that  are  completed. 

Q.  That  accumulated  between  the  week  or  ten 
days  period? 

A.     That  is  right.  *  *  * 

Q.  That  condition  prevailed  with  respect  to 
this  transaction? 

A.     I  would  assume  so.'' 

The  referee  made  and  entered  his  order  denying 
the  petition  for  reclamation  on  July  31,  1947.  (R. 
9-12.)  He  found  and  concluded  that  the  chattel  mort- 
gage of  February  18,  1947,  was  not  offered  for  regis- 
tration with  the  Division  of  Registration  of  Motor 
Vehicles  of  the  State  of  California  within  a  reason- 
able time  after  its  execution  and  was  void  as  to  numer- 
ous creditors  of  the  bankrupt.  (R.  10-12.)  His  order 
was  made  ^^  without  prejudice,  however,  to  said  Budget 
Finance  Plan,  Incorporated,  to  file  an  unsecured  claim 
herein,  in  such  amount  as  it  may  be  advised".  (R. 
12.)    His  certificate  and  report  on  petition  for  re^dew 


by  the  District  Court  (R.  17-53)  so  completely  an- 
swers the  points  urged  by  appellant  that  little  more 
need  be  said  by  the  appellee.  The  District  Court  ap- 
proved the  certificate  and  report  on  November  10, 
1947,  and  made  and  entered  an  order  confirming  the 
referee's  order  on  November  17,  1947.    (R.  54.) 


ARGUMENT  OF  THE  CASE. 

1.  THE  EVIDENCE  IS  SUFFICIENT  TO  SUPPORT  THE  FINDING 
THAT  THE  MORTGAGE  IS  INVALID  OR  VOID  AS  TO  CREDI- 
TORS BECAUSE  OF  DELAY  IN  REGISTRATION. 

Respecting  chattel  mortgage  liens,  the  California 
Vehicle  Code  provides,  in  material  parts,  as  follows : 

^^  Section  195.  Application  for  Chattel  Mort- 
gage. No  chattel  mortgage  on  any  vehicle  regis- 
tered hereunder  ...  is  valid  as  against  creditors 
.  .  .  until  the  mortgagee  .  .  .  has  deposited  with 
the  department,  at  its  office  in  Sacramento,  a 
copy  of  said  mortgage  with  an  attached  certifi- 
cate of  a  notary  public  stating  that  the  same  is  a 
true  and  correct  copy  of  the  original,  accom- 
panied by  a  properly  endorsed  certificate  of  own- 
ership to  the  vehicle  described  in  said  mortgage 
.  .  .  together  with  an  application  for  registration 
as  legal  owner,  and  upon  payment  of  the  fees 
as  provided  in  this  code.'' 

^^  Section  196.  Registration  Effective  to  Give 
Notice.  When  the  chattel  mortgagee  .  .  .  has 
deposited  with  the  department  a  copy  of  the 
chattel  mortgage  as  provided  in  section  195  here- 
of, such  deposit  constitutes  constructive  notice 
of  said  mortgage  and  its  contents  to  creditors 
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''Section  197.  Registration  as  Legal  Owner. 
Upon  the  deposit  of  any  such  chattel  mortgage 
and  application  for  registration  and  upon  the 
payment  of  the  fees  as  provided  in  this  code,  the 
department  shall  register  the  mortgagee  ...  as 
legal  owner  in  the  manner  provided  for  the  reg- 
istration of  motor  vehicles  under  the  provisions 
of  this  act.'' 

''Section  198.  Exclusive  Method  of  Giving 
Notice.  The  method  provided  in  this  chapter  for 
giving  constructive  notice  of  a  chattel  mortgage 
on  a  vehicle  registered  hereunder  is  exclusive 
and  any  such  chattel  mortgage  is  excepted  from 
the  provisions  of  sections  2957,  2959,  2965,  and 
2966  of  the  Civil  Code." 

The  record  in  the  case  is  undisputed  that  the  chattel 
mortgage  was  executed  February  18,  1947;  that  the 
endorsed  certificates  of  ownership  (pink  slips)  were 
available  to  appellant  for  the  asking  on  that  date ;  and 
that  the  endorsed  certificates  of  ownership  (pink 
slips)  were  in  fact  delivered  to  appellant  on  or  about 
that  date.  It  is  therefore  obvious  that  from  February 
18, 1947,  on,  the  appellant  was  in  a  position  to  comply 
with  section  195  of  the  California  Vehicle  Code  by 
depositing  with  the  department  of  motor  vehicles  (1) 
an  authenticated  copy  of  the  mortgage,  (2)  properly 
endorsed  certificates  of  ownership  (pink  slips),  (3) 
applications  for  registration .  of  appellant  as  legal 
owner,  and  (4)  the  necessary  fees. 

And  the  record  in  the  case  is  also  undisputed  that 
appellant  made  no  attempt  to  comply  \Yith  said  section 
195  earlier  than  March  21,  1947,  to  wit,  more  than 


30  days  after  the  chattel  mortgage  was  executed.  On 
March  21,  1947,  according  to  the  record,  appellant 
mailed  to  the  department  an  authenticated  copy  of  the 
mortgage  and  the  necessary  fees.  That,  of  course, 
was  only  part  compliance  with  said  section  195,  for 
deposit  of  the  properly  endorsed  certificates  of  owner- 
ship and  applications  for  registration  of  appellant 
as  legal  owner  were  also  required.  And  it  appears 
from  the  record  that  approximately  two  months  had 
elapsed  after  the  execution  of  the  chattel  mortgage  be- 
fore appellant  attempted  to  comply  with  these  latter 
requirements. 

Said  section  195  is  plain  in  its  terms  that  no  chattel 
mortgage  on  a  motor  vehicle  is  valid  until  all  the 
requirements  of  the  section  are  satisfied.  This  court 
interpreted  the  section  in  Bank  of  America  v.  Samp- 
sell,  114  F.  2d  211,  and  affirmed  an  order  of  the  dis- 
trict court  confirming  an  order  of  a  referee  in  bank- 
ruptcy declaring  invalid  a  chattel  mortgage  on  a 
number  of  automobiles  of  the  bankrupt.  A  delay  of 
five  months  in  complying  with  said  section  195  was 
involved.   At  page  212  the  court  said: 

^^The  question  presented  is  whether  a  delay  in 
complying  with  the  requirements  of  section  195 
of  the  Vehicle  Code  rendered  the  mortgage  in- 
valid as  against  the  trustee  as  the  representative 
of  creditors  of  the  bankrupt  who  became  such 
prior  to  the  date  of  compliance.  *  ^  *  The  Cali- 
fornia courts  have  construed  the  general  chattel 
recording  statute  (sec.  2957  of  the  Civil  Code,  not 
now  applicable  to  motor  vehicles)  in  pari  materia 
with  section  3440  of  the  Civil  Code,  as  requiring 
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an  immediate  recording.  Failure  promptly  to 
record  renders  the  mortgage  invalid  as  against 
all  creditors  who  become  such  prior  to  the  date 
of  recording.  Ruggles  v.  Cannedy,  127  Cal.  290; 
Noyes  v.  Bank  of  Italy,  206  Cal.  266.  Such  mort- 
gage is,  however,  valid  as  between  the  parties 
thereto  and  as  against  creditors  who  become  such 
subsequent  to  recording.  Appellant  concedes  this, 
but  contends  that  section  195  of  the  Vehicle  Code 
enacts  a  different  rule  as  to  mortgages  of  motor 
vehicles,  and  that  delay  in  filing  such  a  mortgage 
does  not  affect  its  validity.  The  argument  is 
based  upon  a  difference  in  the  wording  of  the 
two  statutes,  that  is,  upon  a  supposed  difference 
in  meaning  between  the  word  ^untir,  as  used  in 
section  195  of  the  Vehicle  Code,  and  the  word 
*  unless'  as  used  in  section  2957  of  the  Civil  Code. 

In  effect,  it  would  appear  that  the  state  courts 
have  construed  the  word  ^unless',  as  used  in  sec- 
tion 2957,  as  the  equivalent  of  ^ until',  since  a 
chattel  mortgage,  although  not  promptly  re- 
corded, is  good  as  against  creditors  who  become 
such  subsequent  to  recording.  See  cases  above 
cited.  We  are  unable  to  discover  a  substantial 
difference  in  meaning  between  the  two  statutes. 
Giving  effect  to  the  rules  announced  in  the  de- 
cided state  cases,  it  is  fairly  clear  that  the  proper 
interpretation  of  section  195  of  the  Vehicle  Code 
is  that  a  mortgage  on  motor  vehicles  when  it  is 
not  promptly  recorded  is  void  as  to  creditors,  and 
as  to  subsequent  purchasers  and  encumbrancers, 
whose  interests  arise  prior  to  the  date  of  com- 
pliance with  the  statute.  This  construction  is  in 
harmony  Avith  the  declared  policy  of  the  state  to 
secret  liens.    Calif.  Civ.  Code.  sec.  3440;  Ruggles 
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V.  Cannedy,  supra;  Noyes  v.  Bank  of  Italy, 
supra;  Washington  Lumber  &  Millwork  Co.  v. 
McGuire,  213  Cal.  13.  We  are  unable  to  agree 
with  the  holding  in  In  re  Wiegand,  D.  C.  27  F. 
Supp.  725,  upon  which  appellant  relies.  The 
court  there  reached  the  mistaken  conclusion  that 
the  words  ^unless'  and  ^untiF,  as  used  in  these 
statutes,  have  essentially  different  meanings.  Fur- 
thermore, it  seems  to  have  overlooked  the  fact 
that,  in  California,  a  creditor  may  attack  his 
debtor's  mortgage  even  though  he  is  unable  to 
perfect  a  lien  until  after  the  mortgage  has  been 
recorded  or  the  mortgaged  property  has  passed 
into  the  hands  of  the  mortgagee.    (Cases  cited.)'' 

The  above  case  was  recently  cited  and  approved  in 
Rolando  v.  Everett,  72  Cal.  App.  2d  629,  635,  165  P. 
2d  33. 

The  holding  of  this  court  in  Swift  v.  Higgins,  72  F. 
2d  791,  was  that  a  chattel  mortgage  was  rendered 
void  as  to  a  trustee  in  bankruptcy  because  of  failure 
to  record  it  until  twenty-eight  days  after  execution. 

The  holding  of  the  District  Court  in  the  Southern 
District  of  California  in  In  re  Hansen,  268  F.  904, 
was  that  a  chattel  mortgage  was  rendered  void  as  to 
a  trustee  in  bankruptcy  because  of  failure  to  record 
it  until  forty  days  after  execution. 

And  the  holding  of  the  California  court  in  Williams 
V.  Belling,  76  Cal.  App.  610,  245  P.  455,  was  that  a 
chattel  mortgage  was  rendered  void  as  to  creditors 
because  of  failure  to  record  it  until  fourteen  days 
after  execution.    At  pages  615  and  616,  the  court  said : 
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^^In  the  instant  case  it  might  fairly  have  been 
inferred  that  fourteen  days  had  elapsed  between 
the  delivery  of  the  mortgage  and  its  recordation. 
Such  delay,  although  not  affecting  its  validity 
between  the  parties  (case  cited),  would,  if  not 
shown  to  be  excusable,  render  the  mortgage  void 
as  to  creditors  and  encumbrancers  whose  claims 
were  created  during  the  interval  (cases  cited).'' 

Here  the  appellant  failed  to  comply  with  section 
195  of  the  Vehicle  Code  for  over  thirty  days  after 
execution  of  the  chattel  mortgage.  Appellant  seeks 
to  excuse  that  delay  on  the  plea  that  it  could  not 
comply  with  section  195  because  it  did  not  have  pos- 
session or  control  of  the  certificates  of  registration 
(white  slips)  until  after  March  21,  1947.  (AOB  8-9.) 
The  excuse  offered  is  unsound.  The  section  does  not 
require  the  deposit  of  a  certificate  of  registration 
(white  slip).  It  requires  the  deposit  of  a  certificate 
of  ownership  (pink  slip).  Every  motorist  is  familiar 
with  the  distinction  between  the  two.  It  is  enough  to 
quote  section  151  of  the  Vehicle  Code : 

^^The  department  upon  registering  a  vehicle 
shall  issue  a  certificate  of  ownership  to  the  legal 
owner  and  a  registration  card  to  the  owner,  or 
both  to  the  owner  if  there  is  no  legal  owner  of  the 
vehicle." 

If  a  mortgagee  has  possession  or  control  of  a  prop- 
erly endorsed  certificate  of  ownership  (pink  slip), 
then  he  is  in  a  position  to  comply  with  section  195 
and  protect  himself  as  well  as  the  j)ul)lic,  and  non- 
compliance cannot  possibly  be  excused  by  the  fact 
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that  he  does  not  possess  or  control  some  other  instru- 
ment, such  as  a  certificate  of  registration  (white 
slip),  with  which  the  section  is  not  at  all  concerned. 

Appellant  cites  In  re  Mercury  Engineering,  68  F. 
Supp.  376,  and  Citizens  Nat.  Trust  &  Savings  Bank 
V.  Gardner,  161  F.  2d  530,  as  comparable  cases  sup- 
porting its  excuse.  (A.O.B.  9-12.)  It  is  said  by  ap- 
pellant that  these  cases  tolerate  respective  delays  of 
26  days  and  20  days.    (A.O.B.  11.) 

Appellant  has  read  the  Mercury  case  too  hurriedly. 
The  delay  there  tolerated  was  two  days  (Saturday  to 
Monday),  and  not  twenty-six  days.  At  page  380  (68 
F.  Supp.  376) ,  the  following  facts  are  recited : 

^^The  claimant  here,  Arthur  E.  Barili,  for  a 
long  time  prior  to  June  26,  1943,  owned  and 
operated  a  machine  shop  at  722  North  Broad- 
way, Los  Angeles,  California.  On  that  day  he 
sold  it  as  a  going  concern  to  Charles  B.  Taylor, 
who  was  acting  not  for  himself,  but  as  Trustee 
for  Mercury  Engineering  Company,  Incorpo- 
rated, a  corporation  in  the  process  of  formation, 
for  a  total  sum  of  $16,000.  Barili  received 
$5,000  in  cash  and  the  balance  was  to  be  evi- 
denced by  a  promissory  note  in  the  sum  of 
$11,000  secured  by  a  chattel  mortgage  upon  the 
business,  machinery  and  eqviipment  sold.  The 
chattel  mortgage  is  undated,  but  was  acknowl- 
edged on  June  30th,  and  delivered  to  Barili.  The 
company  was  formed  on  July  6th  and  thereafter 
the  machine  shop  and  business  were  transferred 
to  the  new  corporation  by  Taylor,  the  Trustee. 
The  corporation  did  not  complete  its  organization 
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and  start  business  until  the  week  ending  Satur- 
day, July  4th.  During  the  week,  Barili  remained 
at  the  place  of  business.  The  following  Monday, 
July  26th,  the  chattel  mortgage  was  recorded." 

It  is  very  apparent  from  the  above  quotation,  and 
confirmed  by  reference  to  a  1943  calendar,  that  the 
date  ^^  Saturday,  July  4th"  should  read  *^  Saturday, 
July  24th".  The  Mercury  case  therefore  reflects  a 
holding  that  delay  from  Saturday  to  Monday  in  re- 
cording a  chattel  mortgage  given  by  a  corporation 
not  organized  until  such  Saturday,  is  not  an  unreason- 
able delay.  Obviously,  the  factual  situation  in  the 
Mercury  case  is  not  at  all  comparable  with  the  factual 
situation  in  the  present  case. 

Appellant  has  also  read  the  Gardner  case  too  hur- 
riedly. The  delay  there  tolerated  was  jive  days,  and 
not  twenty  days.  At  page  533  (161  F.2d  530),  this 
court  said: 

^^As  to  the  finding  that  appellant  failed  to  act 
promptly  or  diligently  in  depositing  a  certified 
copy  of  the  mortgage  with  the  Department  of 
Motor  Vehicles,  the  stipulation  discloses  that 
while  the  escrow  was  closed  on  May  19,  the  own- 
ership certificates  of  the  three  automobiles  were 
not  delivered  to  appellant  until  June  3  or  4. 
Under  section  195  of  the  Vehicle  Code,  when  the 
chattel  mortgage  is  deposited  with  the  Depart- 
ment, it  must  be  ^accompanied'  by  the  certifi- 
cates of  ownership.  Thus  it  was  not  until  June 
3  or  4  that  appellant  was  in  a  position  to  comply 
with  the  requirements  of  said  section.    It  is  fur- 
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ther  stipulated  that  on  June  8  appellant  sent  the 
endorsed  certificates  and  a  copy  of  the  mortgage 
to  the  Department  of  Motor  Vehicles.  We  think 
this  constituted  sufficiently  prompt  action. 


>> 


Again,  obviously,  the  factual  situation  in  the  Gard- 
ner case  is  not  at  all  comparable  with  the  factual 
situation  in  the  present  case.  There  the  mortgagee 
did  not  have  possession  or  control  of  the  certificates 
of  ownership  (pink  slips),  and  was  not  in  a  position 
to  comply  with  section  195,  until  jive  days  before  it 
acted.  Here  the  appellant  mortgagee  had  possession 
or  control  of  the  certificates  of  ownership  (pink 
slips),  and  was  in  a  position  to  comply  with  section 
195,  for  over  thirty  days  before  it  acted.  Here  the 
delay  was  not  caused  by  any  inability  on  the  part 
of  the  appellant  mortgagee  to  comply  with  the  sec- 
tion, but  was  the  voluntary  product  of  its  own  pref- 
erence to  do  business  that  way. 

The  facts  and  circumstances  of  the  case  therefore 
sustain  the  finding  of  the  referee  that  the  delay  was 
inexcusable,  and  justify  his  order  denying  the  petition 
for  reclamation  and  the  order  of  the  district  court 
confirming  his  order. 

It  was  said  in  In  re  Penfield  Distilling  Co.,  6  Cir., 
131  F.  2d  694,  at  page  694: 

^^  Appellant  pulls  a  heavy  laboring  oar.  Find- 
ings of  fact  by  a  referee  in  bankruptcy,  con- 
firmed by  the  district  judge,  will  not  be  set  aside, 
on  appeal,  on  anything  less  than  a  demonstration 
of  plain  mistake." 
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2.  REFINANCING  MORTGAGES  ARE  NOT  EXEMPTED  FROM 
THE  PROVISIONS  OF  THE  CALIFORNIA  VEHICLE  CODE 
RESPECTING  CHATTEL  MORTGAGES. 

Appellant's  arguments  to  the  contrary  (A.  O.  B. 
13-15)  require  little  comment.  Section  195  of  the 
Vehicle  Code  expressly  provides  that  ''no  chattel  mort- 
gage on  any  motor  vehicle  registered  hereunder  ...  is 
valid",  unless  the  section  is  complied  with.  There- 
fore, where  a  motor  vehicle  is  concerned,  it  may  not  be 
doubted  that  section  195  applies  to  all  chattel  mort- 
gages, whatever  their  character  may  be. 

Moreover,  the  appellant  is  unmindful  that  at  the 
hearing  before  the  referee  its  counsel  conceded  that 
its  chattel  mortgage  was  void,  except  to  the  extent 
that  compliance  with  said  section  195  may  have  saved 
it  as  to  the  motor  vehicles.    (R.  66.) 

And,  as  pointed  out  by  the  referee  in  his  discussion 
and  opinion  forming  part  of  his  certificate  and  re- 
port, ''the  validity  of  any  of  the  purported  prior 
liens  never  was  before  the  court  for  determination; 
hence  whether  such  purported  liens  were  valid,  or 
otherwise,  never  had  to  be  determined  by  the  court 
in  this  proceeding".    (R.  46.) 
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CONCLUSION. 

The  appellee  therefore  respectfully  submits  that  the 
order  of  the  District  Court,  confirming  the  order  of 
the  Referee,  should  be  affirmed. 

Dated,  San  Francisco, 
May  25, 1948. 

Max  H.  Maboolis, 

Attorney  for  Appellee. 
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In  its  reply  appellant  has  no  wish  to  repeat  the  sub- 
stance of  its  position  as  set  forth  in  its  opening  brief, 
and  relies  on  its  opening  argument  to  controvert  the 
propositions  made  by  appellee  and  in  support  of  ap- 
pellant's contention  that  the  orders  herein  should  be 
reversed.  Thus,  in  the  interests  of  brevity,  appellant 
will  confine  itself  to  those  few  specific  matters  which 
appellant  believes  require  particular  consideration. 


I. 

EVIDENCE  PROVES  THAT  PROPERLY  ENDORSED  CERTIFI- 
CATES OF  OWNERSHIP  ACCOMPANIED  CHATTEL  MORT- 
GAGE MAILED  TO  MOTOR  VEHICLE  DEPARTMENT  ON 
MARCH  21,  1947. 

Although  certain  collateral  testimony  quoted  by  ap- 
pellee (Appellee's  Brief  pp.  4,  5,  and  9)  would  seem  to 


lend  some  color  to  his  contention  that  properly  en- 
dorsed certificates  of  ownership  were  not  forwarded  to 
the  Motor  Vehicle  Department  with  the  certified  copy 
of  the  mortgage  on  March  21,  1947,  a  consideration 
of  all  of  the  evidence  establishes  that  appellant  did 
comply  with  this  reqnirement  on  the  date  mentioned. 
It  is  unnecessary  to  go  beyond  the  letter  of  the  Motor 
Vehicle  Department  (Exhibit  4),  to  find  con\4ncing 
and  conclusive  evidence  of  the  fact.  The  letter  amoimts 
to  an  official  receii)t  and  is  self-explanatory. 


II. 

APPELLEE'S  AUTHORITIES  DO  NOT  CONSTITUTE  BASIS 
TO  BAR  RECOVERY  BY  APPELLANT. 

Appellee  cites  numerous  authorities  on  the  subject 
of  the  time  in  which  a  mortgage  must  be  recorded  to 
be  valid  against  creditors  of  the  mortgagor,  but  none 
of  these  alter  the  rule  of  excusable  delay  on  which 
appellant  is  entitled  to  rely  on  the  facts  of  this  case 
that  the  requirement  of  prompt  recording  is  satis- 
fied: 

u*  *  *  ^^Yy  if  the  recording  is  done  promptly, 
unless  such  recording  is  impracticable  or  the  cir- 
cumstances of  the  case  warrant  delay". 
In  re  Mercury  Engineerinfj,  Inc.,  ()8  Fed.  Sup. 
376  (D.C.S.D.),  p.  380. 

For  example,  the  very  quotation  which  appellee 
chooses  from  the  case  of  Williams  v.  Belling,  76  Cal. 


App.   610   (Appellee's  Brief,   pp.   11,   12),  reads  as 
follows : 

*^Such  delay,  although  not  affecting  its  validity 
between  the  parties  *  *  ^^  would,  if  not  shown  to 
he  excusahle,  render  the  mortgage  void  as  to  credi- 
tors *  *  *''  (Italics  ours.) 


III. 


TIME  ELEMENT  IN  THE  MERCURY  AND  GARDNER  CASES 
COMPARABLE  TO  THAT  IN  THE  INSTANT  CASE. 

Although  appellee  disputes  ai)pellant's  computations 
regarding  the  number  of  days  delay  involved  in  the 
Gardner  and  Mercury  cases  (Appellee's  Brief,  pp. 
13  to  15),  in  which  the  Courts  there  found  that  there 
was  not  such  delay  as  to  render  the  respective  mort- 
gages invalid,  it  would  ill  become  appellant  to  indulge 
in  argument  involving  the  mechanics  of  computation 
in  cases  which  are  cited  to  this  Court.  Suffice  to  say 
that  appellant  believes  it  has  fairly  and  properly 
analyzed  the  decisions  referred  to  in  its  opening  brief, 
and  that  they  support  its  position. 


CONCLUSION. 

In  concluding,  appellant  must  again  take  issue  with 
appellee  on  a  specific  point  in  that  appellee  is  in  error 
in  his  contention  that  the  validity  of  the  prior  liens 
never  was  before  the  Court  for  determination.  (Ap- 
pellee's Brief,  p.  16.)  Appellant's  petition  for  recla- 
mation raises  the  issue.   (R.  p.  4.) 


It  is  respectfully  sul)mitted  that  the  orders  of  the 
District  Court,  confirming  the  order  of  the  Referee, 
should  be  reversed  and  relief  granted  to  appellant  as 
prayed  in  its  opening  l)rief. 

Dated,  San  Francisco,  California, 
June  11, 1948. 

Carroll  F.  Jacoby, 

Attorney  for  Appellant, 
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8  Fred  Harvey,  a  Corp, 

In  the  Superior  Court  ot*  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.  485,744 

ELMER  H.  MATEAS, 

Plaintiff, 
vs. 
FRED  HARVEY,  a  corporation;  Doe  No.  1;  Doe 

No.  2 ;  Doe  No.  3, 

Defendant. 

COMPLAINT   FOR  DAMAGES   FOR 
PERSONAL  INJURIES 

Plaintiff  complains  of  the  defendant  and  alleges : 

I. 

That  Fred  Harvey,  a  corporation,  is  now  and 
was  at  all  times  mentioned  herein,  a  corporation 
doing  business  in  the  State  of  (  alifornia. 

II. 

l^hat  on  or  about  June  17th,  1942,  the  plaintiff 
rented  from  the  defendant  a  certain  mule  reported 
to  be  named  ^^Chiggers'^  for  the  purpose  of  riding 
said  rmile  in  a  party  accompanied  by  a  guide  fur- 
nished by  the  defendant;  that  tlie  said  nmle  was 
selected  by  the  defendant  for  tlie  jolaintiff. 

That  plaintiff  had  no  knowledge  of  any  of  the 
peculiarities  of  the  mule  and  plaintiff  was  not 
accustomed  to  riding  this  said  mule. 

III. 

That  on  the  same  day  the  Plaintiff  did  ride 
the  said  mule   and  the   said  mule   did  buck   and 
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jump  and  throw  the  plaintiff  oif,  and  the  plaintiff 
did  strike  the  base  of  his  spine  upon  the  pave- 
ment and  receive  a  fracture  of  the  right  trans- 
verse process  of  the  12  dorsal  vertebra.  [2*] 

IV. 

That  by  reason  of  the  same  the  Plaintiff  did 
suffer  continuous  pain  and  discomfort  at  the  small 
of  his  back  and  right  hip.  That  such  pain  con- 
tinues even  to  the  present  time. 

V. 

That  by  reason  thereof  he  has  been  obliged  to 
and  has  remained  away  from  his  work  as  a  plas- 
tering contractor,  and  has  been  obliged  to  and 
has  received  hospitalization  and  the  attention  of 
physicians. 

VI. 

That  by  reason  of  the  said  injury  to  his  spine 
and  hip  the  plaintiff  has  been  damaged  in  the 
sum  of  $5,000.00,  and  has  paid,  or  been  obligated 
to  pay  to  said  physicians  the  sum  of  $370.50;  and 
has  lost  an  additional  sum  of  $1785.00  by  reason 
of  his  absence  from  his  work. 

VII. 

That  no  part  of  any  of  said  sums  has  been  paid, 
and  the  whole  thereof  is  now  unpaid  to  the  Plaintiff. 

Wherefore,  Plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $7155.00,  and  interests 
and  costs. 

WALTER  GOULD  LINCOLN. 
Attorney  for  Plaintiff*  [3] 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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State  of  California, 
County  of  Los  Angeles — ss. 

Elmer  H.  Mateas  being  by  me  first  duly  sworn, 
deposes  and  says:  that  he  is  the  plaintiff  in  the 
above  entitled  action;  that  he  has  read  the  fore- 
going complaint  and  loiows  the  contents  thereof; 
and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated 
upon  his  information  or  belief;  and  as  to  those 
matters  that  he  believes  it  to  be  true. 

ELMER  H.  MATEAS, 

Subscribed  and  sworn  to  before  me  this  26th 
day  of  May,  1943. 

[Seal]  G.  M.  PAULL, 

Notary  Public  in  and  for  the  Comity  of  Los  An- 
geles, State  of  California. 

'    My  commission  expires  Jiuie  22,  19 

.     [Endorsed] :     Piled  May  28,  1948,  9 :54  a.m.  [4] 
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[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  TO         ' 
FEDERAL  COURT 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  Los 
Angeles : 
The  petition  of  Fred  Harvey,  a  corporation,  one 
of  the  defendants  in  the  above  entitled  action,  re- 
spectively shows  as  follows: 

L 

That  petitioning  defendant  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  New  Jersey,  and  at  the  time  of  the  commence- 
ment of  this  action  and  ever  since  has  been  and 
still  is  a  resident  of  and  citizen  of  the  State  of 
New  Jersey. 

IL 

That  said  cause  is  a  civil  action,  to-wit,  an  action 
for  damages  on  account  of  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff,  El  met*  H. 
Mateas,  as  a  result  of  being  thrown  from  a  mule 
rented  to  him  by  your  petitioner.  [6] 

in. 

That  the  controversy  involved  in  this  action  is 
between  citizens  of  the  United  States  residing  in 
different  states  of  the  United  States,  to-wit,  be- 
tween the  plaintiff,  Elmer  H.  Mateas,  who  resides 
in  and  is  a  citizen  of  the  State  of  California,  on 
the  one  hand,  and  the  defendant,  Fred  Harvey, 
a  corporation,  who  is  a  citizen  of  the  State  of  N«  w 
Jersev  on  the  other  hand. 
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IV. 

That  the  matter  in  dispute  in  this  action  exceeds 
in  value  the  suni  of  $3,000.00  exclusive  of  costs, 
as  appears  from  the  allegations  of  the  complaint 
filed  herein,  which  allegations  are  incorporated 
herein  by  reference  with  the  same  force  and  effect 
as  if  fully  re-alleged  and  re-stated  herein,  for  the 
purpose  of  showing  the  amount  in  controversy. 

V. 

That  your  petitioning  defendant,  Fred  Harvey, 
a  coiporation,  desires  to  remove  said  cause  before 
the  trial  thereof  in  to  the  District  Court  of  the 
United  States  of  America  in  and  for  the  Southern 
District  of  Cahfornia,  Central  Division. 

VI. 

That  this  petitioning  defendant,  Fred  Harvey, 
a  corporation,  hereby  presents  a  good  and  sufficient 
bond  as  provided  by  the  statutes  in  such  cases, 
that  said  petitioning  defendant  will  enter  into  su(4i 
District  Court  of  the  United  States,  within  thii'ty 
days  from  the  filing  of  this  petition,  a  certified 
copy  of  the  record  in  this  suit  and  conditioned 
for  the  payment  of  all  costs  which  may  be  awarded 
in  tfiis  action  by  the  said  Court  if  the  said  District 
Court  IloMs  that  said  action  was  wrongfully  and 
invpropeily  removed  thereto. 

VII. 
That  this  petitioning  defendant  was  serA^ed  with 
summons  and  complaint  iii  the  above  entitled  action 
in  Los  Angeles,  County  of  Los  Angeles,  State  of 
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California,  on  the  23rd  day  of  August,  1943,  [7] 
and  that  said  petitioning  defendant's  time  to  plead 
to  said  summons  and  complaint  has  not  expired 
as  of  the  date  hereof.  That  no  appearance  in  said 
action  has  heretofore  been  made  by  this  petition- 
ing defendant. 

VIII. 

That  your  petitioner  was  the  owner  of  the  mule 
referred  to  in  plaintiff's  complaint  at  the  time  of 
the  renting  thereof  to  the  plaintiff  and  at  the 
time  of  the  happening  of  the  accident  referred 
to  in  plaintiff's  complaint,  and  that  no  other  person 
had  any  right,  title  or  interest  in  or  to  said  mule 
or  rented  the  same  to  the  plaintiff. 

IX. 

That  a  separable  controversy  exists  between  the 
plaintiff  and  your  petitioning  defendant  in  con- 
nection with  the  alleged  liability  on  the  part  of 
your  petitioner  as  the  result  of  the  renting  of 
said  mule  by  your  petitioner  to  the  plaintiff'. 

X. 

That  your  petitioner  is  informed  and  believes 
and  upon  such  information  and  belief  alleges  that 
the  defendants  other  than  this  petitioning  defend- 
ant named  in  said  complaint,  to-wit,  Doe  No.  1, 
Doe  No.  2,  and  Doe  No.  3,  and  each  of  them,  are 
not  necessary  or  proper  parties  to  this  action,  and 
that  said  fictitiously  named  defendants,  and  each 
of  them,  have  been  fraudulently  joined  as  defend- 
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ants  in  this  action  for  the  purpose  of  attempting 
to  prevent  a  removal  of  this  cause  to  said  United 
States  District  Court,  and  that  your  petitioner  is 
informed  and  believes  and  therefore  aUeges  that 
no  service  of  summons  or  complaint  has  been 
attempted  or  has  been  had  upon  such  fictitiously 
named  defendants,  or  any  of  tliem. 

Wherefore,  said  petitioning  defendant  prays  that 
said  Superior  Court  proceed  no  further  herein 
except  to  make  the  order  of  removal  of  said  cause, 
as  required  by  law,  from  said  Superior  Court  to 
said  United  States  District  Court,  and  to  accept 
and  approve  the  said  statutory  bond  in  connection 
therewith,  which  is  herewith  presented  [8]  to  said 
Superior  Court,  and  to  direct  a  transcript  of  the 
record  herein  to  be  made  and  certified  by  the  Clerk 
of  said  Superior  Court,  as  provided  by  law,  and 
your  petitioner  will  ever  pray. 

FRED  HARVEY,  a  corporation, 
By  SCHELL  &  DELAMER, 
By  GERALD  F.  H.  DELAMER, 
Its  Attorneys, 
Petitioner. 

SCHELL  &  DELAMER, 
By  GERALD  F.  H.  DELAMER, 
Attorney  for  Petitioning 
Defendant. 
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State  of  California, 


"? 


County  of  Los  Angeles — ss. 

Gerald  F.  H.  Delamer,  being  by  me  first  duly 
sworn,  deposes  and  says:  that  lie  is  one  of  the 
attorneys  for  the  petitioning  defendant  in  the  above 
entitled  action;  that  he  has  read  the  foregoing 
petition  for  removal  to  Federal  (  ourt  and  knows 
the  contents  thereof;  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information 
or  belief,  and  as  to  those  matters  that  he  believes 
it  to  be  true;  that  this  verification  is  made  on 
behalf  of  said  petitioning  defendant  because  said 
petitioner  has  no  of&cial  within  this  County  author- 
ized to  execute  this  verification,  and  that  affiant 
is  one  of  said  petitioner's  attorneys  of  record,  and 
therefore  makes  this  verification. 

GERALD  F.  H.  DELAMER. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  September,  1943. 

MILDRED  HUFFINE, 
Notary  Public  in  and  for  the  Comity  of  Los  An- 
geles, State  of  California.  [9] 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  REMOVAL 

This  cause  coming  on  for  hearing  upon  petition 
and  bond  of  Fred  Harvey,  a  corporation,  one  of 
the  defendants  herein,  for  an  order  transferring 
this  cause  to  the  District  CouH  of  the  United 
States  for  the  Southern  District  of  California, 
Central  Division,  and  it  appearing  to  the  court 
that  the  said  defendant  has  filed  its  petition  for 
such  removal  in  due  form  of  law  and  that  said 
defendant  has  filed  its  bond  duly  conditioned  with 
good  and  sufficient  sureties  as  provided  by  law, 
and  that  said  defendant  has  given  the  plaintiff 
due  and  legal  notice  thereon,  and  it  appearing  to 
the  court  that  this  is  a  proper  cause  of  removal 
to  said  District  Court,  said  petition  and  bond 
are  hereby  accepted  and  approved  and 

It  Is  Hereby  Ordered  and  Adjudged  that  this 
cause  be  and  it  is  hereby  removed  to  the  United 
States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  and  that  the  Clerk 
is  [12]  hereby  directed  to  make  up  and  certify 
the  record  in  said  cause  for  transmission  to  said 
court  forthwith. 

Done  in  open  court  this  13th  day  of  Se})teml3er, 
1943. 

/s/  ALFRED  L.  BARTLETT, 
Judge. 

[Endorsed]:'    Filed  Sept.  13,  1943.  [13] 
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District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division 

No.  3179-Y  Civ. 

ELMER  H.  MATEAS, 

Plaintiff, 

vs. 

FRED  HARVEY,  a  corporation,  et  al., 

Defendants. 

SECOND  AMENDED  COMPLAINT 

Leave  of  Court  having  been  granted.  Plaintiff 
hereby  amends  his  complaint  and  alleges: 

I. 

That  the  Fred  Harvey,  a  corporation,  is  new 
and  was  at  all  times  herein  mentioned,  a  corpora- 
tion  organized  and  existing  under  the  laws  of  the 
State  of  New  Jersey,  and  doing  business  in  the 
States  of  Arizona  and  California. 

II. 

That  the  Grand  Canyon  of  the  Colorado  is  in 
the  State  of  Arizona  aforesaid,  and  at  and  on  a 
portion  of  the  south  rim  of  the  said  Canyon,  the 
said  defendant  corporation  has  now,  and  has  main- 
tained, operated  and  owned  for  at  least  five  years 
last  past  and  immediately  prior  to  the  beginning 
of  this  action,  an  all-year-round  resort,  known  :is 
El  Tovar. 
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III. 

That  the  Colorado  River  runs  in  a  general  east- 
erly and  westerly  direction  at  the  base  of  the  said 
soutli  rim,  which  is  about  a  mile  above  [lo]  the 
surface  of  the  said  river;  that  as  one  of  the  attrac- 
tions and  inducen^ents  to  the  excursionist  to 
patronize  the  said  El  Tovar  the  said  defendant 
corporation  has  owned,  operated  and  maintained 
for  the  same  period  of  time  two  trails  leading 
from  the  said  south  rim  to  the  said  river,  one 
known  as  the  ^'Phantom  Ranch  Trail''  and  the 
other  known  as  the  ^'Bright  Angel  Trail." 

That  the  said  '^Bright  Angel  Trail"  follows  the 
contour  of  the  canyon,  is  about  8  miles  in  length, 
and  very  tortuous,  dangerous  and  steep,  with  many 
sharp  turns  and  narrow  pathways,  all  of  which 
conditions  were  well  Ivuown  to  defendant  corpora- 
tion on  June  17th,  1942,  but  unknown  to  the  Plain- 
tiff herein. 

IV. 

That  continuously  since  1907  and  particularly 
on  June  17,  1942,  and  in  connection  with  said  El 
Tovar,  said  corporation  did  maintain  and  conduct 
excursion  trips  for  the  guests  of  said  hotel  and 
the  general  public,  consisting  of  a  ride  on  the  back 
of  a  mule  down  the  said  canyon  to  the  Colorado 
River  and  back,  and  on  and  along  said  '^  Bright 
Angel  Trail." 

V. 

As  one  of  the  inducements  to  persuade  the  gen- 
eral   public,    and    particularly    this    plaintiff,    to 
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undertake  such  trips  the  defendant  corporation 
issued  and  distributed  at  the  said  hotel  and  else- 
where in  1941  and  1942,  in  large  quantities,  a 
printed  illustrated  circular,  which,  among  other 
statements,  contained  the  following: 

^^  Trail  Trips  Into  the  Canyon 

Although  visitors  may  venture  short  dis- 
tances down  these  trails  on  foot,  the  accepted 
mode  of  travel  for  longer  journeys  is  by  the 
famous  Grand  Canyon  mules.  These  faithful, 
sure-footed  animals,  in  charge  of  experienced 
guides,  hold  a  30  years'  record  of  carrying 
many  thousand  of  inexperienced  riders  down 
the  trails  and  back  in  perfect  safety/'   [16] 

Prior  to  June  17,  1942,  the  copies  of  the  said 
circular  containing  said  statement  were  given  to 
the  plaintiff  by  said  defendant  corporation,  and 
said  paragraph  was  read  by  plaintiff. 

VI. 

Plaintiff  presented  himself  on  June  16,  1942,  to 
an  employee  of  said  defendant  who  sold  tickets 
and  made  reservations  for  the  said  excursions, 
and  particularly  one  such  excursion  to  be  taken 
on  July  17,  1942,  and  plaintiff  stated  then  and  there 
that  he  had  never  ridden  upon  either  horse  oi*  nuile. 
Whereupon,  and  as  a  portion  of  tlie  said  induce- 
ment of  said  defendant  corporation,  the  said  em- 
ployee (whose  name  is  unknown  to  plaintiff')  stated 
to  plaintiff  that  most  of  the  persons  who  had  made 
similar  trips  were  also  inexperienced  riders. 
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VII. 

Relying  upon  said  inducements  and  believing  the 
same,  and  particularly  believing  that  said  excursion 
could  be  taken  by  him  in  safety,  and  having  no 
knowledge  or  means  of  knowledge  to  the  con- 
traiy,  the  plaintiff  purchased  tickets  for  the  said 
excursion  on  June  17,  1942,  from  defendant  cor- 
poration, for  himself  and  his  wife,  and  paid  to 
said  defendant  the  fee  requii-ed  therefor. 

VIII. 

On  June  17,  1942,  the  plaintiff  and  his  wife  pre- 
sented themselves  upon  the  premises  of  defendant 
corporation,  and  each  climbed  upon  the  back  of  a 
mule  as  selected  by  the  employee  of  said  defend- 
ant, the  mule  to  which  plaintiff  was  assigned  being- 
named  ''Chiggers,"  and  being  the  last  of  a 
string  of  seven  similar  animals,  each  carrying  an 
excursionist. 

Said  mule  ^^Chiggers"  had  spent  the  preceding 
winter  months  in  pasture,  and  this  trip  was  the 
first  time  had  had  been  either  up  or  down  any 
trail  since  said  winter,  none  of  which  facts  were 
known  to  plaintiff. 

IX. 

At  said  time  and  place  the  plaintiff*  was  instructed 
by  the  trail  master,  John  Bradley,  an  employee 
of  defendant  corporation,  to  hold  the  reins  in  his 
hands  at  all  times,  and  plaintiff  did  so,  not  know- 
ing what  effect  such  act  on  his  part  might  have 
upon    the    said    mule,    altho    the    other    riders    in 
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plaintiff's  group  aforesaid  let  their  respective  reins 
lie  loose  upon  the  neck  of  their  respective  [17] 
mules. 

That  said  string  of  mules  was  preceded  by  the 
guide,  named  Bob  Ennis,  an  employee  of  defend- 
ant corporation. 

X. 

On  the  ride  down  said  Canyon  the  said  mule 
*^Chiggers''  tried  several  times  to  squeeze  past  the 
mule  in  front  of  him  on  the  trail,  and  on  the  out- 
side or  precipice  side  of  the  Canyon,  and  plaintiff 
was  not  able  to  control  him. 

XI. 

Several  miles  down  the  canyon  plaintiff  ex- 
changed mules  with  a  member  of  the  party  who 
was  an  experienced  rider,  and  plaintiff  then  and 
there  told  the  guide  that  he  (plaintiff)  could  not 
control  ''Chiggers"  but  that  this  other  person  could. 
Nevertheless  said  guide  required  the  plaintiff  to 
immediately  remount  and  proceed  upon  that  same 
^^Chiggers"  and  plaintiff  did  so,  without  any 
realization  of  the  consequences,  as  herein  set  out. 

XII. 

Almost  immediately  thereafter  ^^Chiggers"  took 
his  former  trick  of  passing  forward,  and  in  about 
an  hour  he  started  bucking  and  threw  plaintiff* 
from  his  (Chiggers)  back,  onto  the  ground  and 
the  edge  of  the  trail,  and  plaintiff  did  strike  upon 
the  lower  portion  of  his  back  and  suffered  great 
pain  therefrom  and  lay  in  this  place  and  condition 
for  a  period  of  four  hours  before  he  received  any 
medical  attention. 
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XIII. 

That  as  a  result  of  the  said  fall  the  Plaintiff 
did  receive  a  fracture  of  the  right  transverse  process 
of  the  12th  dorsal  vertebra. 

XIV. 

That  by  reason  of  the  same  the  Plaintiff  did 
suffer  continuous  pain  and  discomfort  at  the  small 
of  his  back  and  right  hip.  That  such  pain  con- 
tinues even  to  the  present  time. 

XV. 

That  by  reason  thereof  he  has  been  obliged  to 
and  has  remained  away  from  his  work  as  a  plaster- 
ing contractor,  and  has  been  obliged  to  and  has  [18] 
remained  away  from  his  work  as  a  plastering  con- 
tractor, and  has  been  obliged  to  and  has  received 
hospitalization  and  the  attention  of  physicians. 

XVI. 

That  by  reason  of  the  said  injury  to  his  spine 
and  hip  the  plaintiff  has  been  damaged  in  the  sum 
of  Ten  Thousand  Dollars  ($10,000.00)  and  has 
paid,  or  been  obligated  to  pay  to  said  physicians 
the  sum  of  Three  Hundred  and  Seventy  Dollars/50c, 
and  has  lost  an  additional  sum  of  Seventeen  Hun- 
dred and  Eighty-five  Dollars  ($1,785.00)  by  reason 
of  his  absence  from  his  work. 

XVII. 

That  no  part  of  any  of  said  sums  has  been  paid 
and  the  whole  thereof  is  now  unpaid  to  the  Plaintiff. 
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Wherefore,  Plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  Twelve  Thousand  One 
Hundred  and  Fifty-five  dollars  and  fifty  cents 
(112,155.50)  and  interests  and  costs. 

WALTER  GOULD  LINCOLN, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Aug.  22,  1945.  [19] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

Comes  Now  the  Defendant  Fred  Harvey,  a  cor- 
poration, and  answering  plaintiff's  amended  com- 
plaint for  itself  alone,  and  as  a  first  defense  thereto, 
admits,  alleges  and  denies  as  follows: 

I. 

Alleges  that  said  amended  complaint,  nor  any 
part  nor  paragraph  thereof,  fails  to  and  does  not 
state  a  claim  upon  which  relief  can  be  granted  to 
the  plaintiff. 

And  as  a  second,  separate  and  distinct  defense 
thereto,  this  answering  defendant  admits,  alleges 
and  denies  as  follows : 

I. 

Answering  Paragraph  III,  this  answering  de- 
fendant admits  that  the  Colorado  River  runs  in 
a   general   easterly   and   westerly   direction   at   the 
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base  of  the  said  south  rim  of  the  Grand  Canyon 
of  the  Colorado  which  is  about  a  mile  above  tlie 
surface  of  said  river;  and  save  and  except  as 
herein  specifically  admitted,  this  answering  defend- 
ant denies  generally  and  specifically  each,  all  [20] 
and  every  allegation  in  said  i^aragraph  contained. 

II. 

Answering  Paragraph  IV,  this  answering  defend- 
ant admits  that  plaintiff  herein  rode  on  the  back 
of  the  mule  on  June  17,  1942,  but  denies  that  this 
defendant  did  maintain  and  conduct  excursion  trips 
for  the  guests  of  the  hotel  and  the  general  public 
consisting  of  a  ride  on  the  back  of  a  mule  down 
the  said  canyon  to  the  Colorado  River  and  back, 
and  on  and  along  said  '^Bright  Angel  Trail." 

III. 

Answering  that  portion  of  Paragraph  V,  com- 
mencing with  the  word  '* Prior,"  Line  1,  Page  3, 
down  to  and  through  to  the  end  of  said  paragraph, 
this  answering  defendant  alleges  that  it  does  not 
have  sufficient  information  or  belief  to  enable  it 
to  answer  the  allegation  therein  contained  and 
placing  its  denial  on  that  ground,  denies  generally 
and  specifically  each,  all  and  every  allegation  therein 
contained. 

IV. 

Answering  Paragraph  VI,  this  answering  defend- 
ant denies  generally  and  specifically  each,  all  and 
every  allegation  therein  contained. 
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V. 

Answering  Paragraph  VII,  this  answermg  de- 
fendant denies  generally  and  specifically  each,  all 
and  every  allegation  therein  contained. 

VI. 

Answering  Paragraph  VIII,  this  answering  de- 
fendant denies  generally  and  specifically  each,  all 
and  every  allegation  therein  contained. 

VII. 

Answering  Paragraph  IX,  down  to  and  includ- 
ing the  word  '^ mules,"  Line  1,  Page  4,  this  answer- 
ing defendant  alleges  that  it  has  not  sufficient  in- 
formation or  belief  to  enable  it  to  answer  [21]  same 
and  placing  its  denial  on  that  ground,  denies  gen- 
erally and  specifically  each,  all  and  every  allegation 
therein  contained. 

VIII. 
Answering  Paragraph  X,  this  answering  defend- 
ant alleges  that  it  does  not  have  sufficient  informa- 
tion or  belief  to  enable  it  to  answer  same  and 
placing  its  denial  on  that  ground,  denies  generally 
and  specifically  each,  all  and  every  allegation  con- 
tained therein. 

IX. 

Answering  Paragraph  XI,  this  answering  defend- 
ant alleges  that  it  does  not  have  sufficient  informa- 
tion or  belief  to  enable  it  to  auswei'  same  and  placing 
its  denial  on  that  ground,  denies  generally  and 
specifically  each,  all  and  every  allegation  contained 
therein. 
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X. 

Answering  Paragraph  XII,  this  answering  de- 
fendant alleges  that  it  does  not  have  sufficient  in- 
formation or  belief  to  enable  it  to  answer  the  same 
and  therefore  for  want  of  said  information  and 
belief  denies  generally  and  speciiically  each,  all 
and  every  of  the  allegation  therein  contained. 

XI. 

Answering  Paragraph  XIII,  this  answering  de- 
fendant alleges  tliat  it  does  not  have  sufficient  in- 
formation or  belief  to  enable  it  to  answer  the  allega- 
tions of  said  paragraph,  and  therefore  for  want 
of  said  informati(m  or  belief,  denies  generally  and 
specifically  each  and  all  and  every  of  the  allegations 
therein  contained. 

XII. 

Answering  Paragraph  XIV,  this  answering  de- 
fendant alleges  that  it  does  not  have  sufficient 
information  or  belief  to  enable  it  to  answer  the 
allegations  of  said  paragraph,  and  therefore  for 
want  of  said  information  or  belief,  denies  generally 
and  specifically  each  and  all  and  every  of  the  allega- 
tion therein  contained.  [22] 

XIII. 

Answering  Paragraph  XV,  this  answering  de- 
fendant alleges  that  it  does  not  have  sufficient 
information  or  belief  to  enable  it  to  ans^ver  tlu^  alle- 
gations of  said  paragrai:>h,  and  therefore  for  wiuit  of 
said  information  or  belief,  denies  generally  and 
specifically  each  and  all  and  every  of  the  allegations 
therein  contained. 


vs.  Elmer  H,  Mateas  21 

XIV. 

Answering  Paragraph  XVI,  this  answering  de- 
fendant alleges  that  it  has  not  sufficient  information 
or  belief  to  enable  it  to  answer  the  allegations  of 
said  paragraph,  and  therefore  for  want  of  said 
information  or  belief,  denies  generally  and  specific- 
ally each  and  all  and  every  of  the  allegations 
therein  contained,  or  that  by  reason  of  any  matter 
alleged  in  plaintiff's  complaint,  or  otherwise  or 
at  all  the  plaintiff  has  been  damaged  in  the  sum 
of  Ten  Thousand  Dollars  ($10,000.00)  or  any  other 
sum,  or  has  paid  or  has  been  obliged  to  pay  to  any 
physician  the  sum  of  $370.50,  or  any  other  sum, 
or  has  lost  an  additional  or  any  sum  of  $1785.00,  or 
any  other  sum  by  reason  of  his  or  any  absence 
from  his  or  any  work. 

XV. 

Denies  any  liability  upon  the  part  of  this  answer- 
ing defendant  by  reason  of  any  matters  set  forth 
in  plaintiff's  amended  complaint. 

And  as  a  third,  separate  and  distinct  defense 
thereto,  this  answering  defendants  admits,  alleges 
and  denies  as  follows: 

I. 

That  the  accident  referred  to  in  plaintiff's 
amended  complaint  was  an  inevitable  and  unavoid- 
able accident  in  so  far  as  this  answering  defendant 
is  concerned. 

And  as  a  fourth,  separate  and  distinct  defense 
thereto,  this  answering  defendants  admits,  alleges 
and  denies  as  follows:  [23] 
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I. 

That  in  ridiijg  said  mule  referred  to  in  i)laintifT's 
amended  complaint,  immediately  prior  to  and  up 
to  the  time  of  the  happening  of  the  accident  referred 
to  in  plaintiff's  amended  complaint,  the  plaintiff 
himself  had  voluntarily  assumed  any  risk  to  the 
riding  of  said  mule. 

Wherefore,  this  answering  defendant  prays  that 
plaintiff*  take  nothing,  cmd  that  it  be  dismissed 
hence  with  its  costs  of  suit  incurred,  and  for  such 
and  further  relief  as  to  the  court  ma}^  seem  just. 

SCHELL  &  DELAMER, 
By  GERALD  F.  H.  DELAMER, 

A  member  of  the  firm, 

Attorneys  for  Fred  Har- 
vey,  a  corporation. 

[Endorsed]:     Filed  Sept.  7,  1945.  [24] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  PRETRIAL 

In  conformity  with  the  order  for  pretrial  hearing, 
It  Is  Hereby  Stipulated: 

I. 

Facts  Claimed  by  Plaintiff  and  Admitted 
by  Defendant 

On  June;  17,  1942,  and  for  many  years  prior 
thereto,  the  defendant  has  maintained  a  resort  hotel 
on  the  south  rim  of  the  Grrand  Canvon  in  Arizona : 
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that  there  were  a  number  of  trails  in  and  about 
said  resort  hotel,  including  the  Bright  Angel  and 
Kabib,  which  led  from  the  south  rim  to  the  Colo- 
rado River;  that  the  defendant  owned  a  large 
number  of  mules  available  for  use  by  people  who 
desired  to  ride  said  mules  upon  said  trails.  Said 
mules  were  furnished  for  a  consideration  and  that 
the  people  riding  said  mules  went  in  numbers  not 
exceeding  ten,  preceded  by  a  guide,  an  employee 
of  the  defendant;  that  the  mules  so  used  upon 
said  trials  were  [25]  first  used  in  the  packing  of 
materials  and  supplies,  either  carrying  said  supplies 
or  being  ridden  by  the  packers.  After  a  time,  and 
when  the  packers  had  decided  that  the  mule  was 
well  broken  in  he  was  then  used  in  the  dude  string, 
that  is,  the  carrying  of  persons.  At  first  after 
being  put  in  the  dude  string  they  would  be  ridden 
by  the  guides  for  some  period  of  time  and  when 
considered  well  broken  and  completely  safe  they 
were  then  ridden  by  persons  other  than  defend- 
ant's employees. 

Plaintiff  arranged  with  the  defendant  to  take 
a  trip  to  Phantom  Ranch  and  paid  the  established 
price  therefor.  On  the  morning  of  June  17,  1942, 
plaintiff  and  his  wife  presented  themselves  at  the 
appointed  place  and  were  assigned  to  mules.  The 
mules  were  selected  by  the  guides  and  the  riders 
assigned  on  the  basis  of  weight.  The  mules  assigned 
to  plaintiff  was  known  as  ^^Chigger."  The  party 
in  which  plaintiff  was  riding  consisted  of  seven 
riders,  preceded  by  a  guide.  Bob  Ennis.  Chig'cor 
had  been  used  as  a  pack  and  guide  mule  in  tlio 
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canyon  for  two  years  before  he  became  part  of  the 
dude  stiing,  and  thereafter  for  the  following  two 
years  he  carried  riders  other  than  guides.  During 
the  winter  month  Chigger  had  not  been  used  and 
had  been  in  pasture,  and  the  trip  above  mentioned 
was-  tlie  first  trip  down  the  canyon  for  Chigger 
that  season.  The  party  started  down  the  Bright 
Angel  trail  with  the  guide  in  the  lead  and  Chigger 
being  the  last  mule  in  the  string.  The  ride  pro- 
ceeded for  two  or  three  hours,  at  the  end  of  which 
the  party  arrived  at  Indian  Gardens  and  stopped 
for  a  rest  and  lunch.  After  the  rest  and  luncheon 
the  party  again  mounted  and  continued  on  down 
the  trail  and  after  having  traveled  for  about  half 
an  hour  to  an  hour  plaintiff  was  thrown  from 
Chigger  and  as  a  result  of  the  fall  received  certain 
injuries.  [26] 

Fa,cts  Claimed  by  the  Plaintiff  and  Not  Admitted 
by  the  Defendant,  or  Claimed  to  Be  Irrelevant 
or  Immaterial  to  the  Issues  Here  Involved. 

l^laintiff  and  his  wife,  while  i\i  the  hotel,  read 
and  believed  a  circular  gotten  out  by  the  Corpora- 
tion, in  which  was  printed  tlie  following:  ''Trail 
Trips  mto  the  Canyon.  Although  \dsitors  may 
venture  short  distances  down  lliese  trails  on  foot, 
the  .accepted  mode  of  travel  for  longer  journeys  is 
by  the  famous  Grand  Canyon  mules.  These  faith- 
ful, Ksure-footed  animals,  in  charge  of  experienced 
guides,  hold  a  30  years'  record  of  carrying  many 
thousands  of  inexperienced  riders  down  the  trail 
and.  back   in   perfect   safety."     Plaintiff   inquired 
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at  the  ticket  booth  in  the  lobby  of  the  bote]  about 
the  mule  excursion  and  remarked  that  he  liad  never 
ridden  a  mule  or  a  horse  before.  He  was  told  by 
the  clerk  that  most  of  those  who  took  the  mule 
trips  were  inexperienced  riders.  Thereupon,  plain- 
tiff bought  tickets  for  himself  and  wife.  The  other 
riders  in  plaintiff's  group  let  their  reins  hang 
from  the  saddle  horns,  but  plaintiff  was  instructed 
by  the  guide  to  hold  the  reins  in  his  hands  at  all 
times.  On  the  ride  down  the  trail  Chigger  tried 
several  times  to  squeeze  past  a  mule  ahead  on  the 
outside  or  precipice  side  of  the  trail.  Upon  re- 
suming the  journey  plaintiff  changed  mules  with 
an  experienced  rider,  but  after  explaining  to  the 
guide  that  he  could  not  handle  Chigger,  he  was 
required  to  remount  and  proceed  on  that  animal. 
Almost  immediately  Chigger  took  up  his  old  trick 
of  pressing  forward.  In  a  half  hour  or  so,  while 
Chigger  was  pressing  the  mule  ahead,  plaintiff 
reined  him  back  and  Chigger  started  bucking, 
throwing  and  seriously  injuring  plamtiff*.  [27] 

Facts  Claimed  by  the  Defendant  and  Not  ^ 
Admitted  by  the  Plaintiff 

That  Chigger  was  a  very  tractable  mule  and  that 
no  difficulty  had  been  encountered  in  training  him, 
and  that  for  two  years,  to-wit,  the  seasons  of  1940 
and  1941,  Chigger  had  been  ridden  by  dudes  (per- 
sons other  than  guides),  including  women  and 
children,  and  that  he  had  never  been  known  to 
buck  or  display  any  vicious  tendciudes,  but  h:;;! 
always  been  a  safe,  quiet  and  reliable  mule;  that 
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all  persons  were  instructed  to  liolcl  the  rein^  of 
an  animal  they  were  riding  and  that  such  is  a  good 
and  accepted  practice,  and  enables  the  riders  to 
control  the  animal  and  also  to  assist  the  animal 
in  the  event  it  should  stnmble.  That  unlike  horses, 
mules  do  not  l^ecome  fractious  or  diffi(5ult  to  handle 
if  they  have  not  been  ridden  for  a  long  time,  but 
that  on  the  contrary,  constant  use  hardens  the 
muscles  and  increases  the  endurance  of  a  mule 
and  that  on  a  first  trip  the  mule  would  be  much 
more  prone  to  become  tired  and  less  ambitious, 
particularly  after  he  had  carried  a  person  for 
several  hours.  The  defendant  had  never  expeii- 
enced  any  trouble  with  any  mules  on  their  first 
trip  after  having  rested  for  the  winter,  except  that 
the  mules  tired  more  easily.  That  if  plaintiff  had 
any  difficulty  with  the  mule  in  trying  to  keep  him 
in  line  (no  claim  being  made  that  the  mule  ])ucked 
on  any  previous  occasion)  that  fact  was  not  indi- 
cated to  the  guide,  and  that  plaintiff  assumed  any 
hazard  which  existed.  Plaintiff  was  in  charge  of 
said  animal  and  defendant  exercised  no  control 
of  the  animal  after  plaintiff  mounted  him. 

TI. 

Plaintiff  has  exhibited  to  opposing  counsel  all 
the  documents  intended  to  be  offered  at  the  trial, 
which  are  as  follows:  Exhibits  1,  2,  3.  4  and  5 
heretofore  offered  in  evidence  in  the  previous  trial, 
six  colored  postcards  picturing  El  Tobar  Hotel 
and  the  Bright  Ang(»l  Trail  [28] 
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Defendant  has  exhibited  to  plaintiff  photographs 
showing  the  mule  Chigger  in  various  groups,  show- 
ing the  mule  to  have  been  ridden  by  women  and 
children. 

Each  party  reserves  the  right  of  objections  as 
to  the  materialty,  competency  and  relevancy  of  any 
of  the  foregoing  exhibits. 

III. 

Counsel  for  plaintiff  estimates  the  time  of  the 
trial  to  be  two  days,  counsel  for  defendant,  three 
days. 

/s/  WALTER  GOULD  LINCOLN, 
Attorney  for  Plaintiff. 

SCHELL  &  DELAMER, 
By  /s/  W.  O.  SCHELL, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  Feb.  14,  1946.  [29] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  OBJECTIONS  TO  INSTRUC- 
TIONS AND  SPECIAL  INTERROGA- 
TORIES    PROPOSED     BY     PLAINTIFF 

In  the  copy  of  the  proposed  instruction  served 
upon  defendant's  counsel,  the  instructions  bear  no 
number  or  identifying  designation  except  those 
taken  from  the  Book  of  Approved  Jury  Instruc- 
tions;  hence,   we   have   numbered    the   pages   eca- 
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secutively  on  the  assumption  that  the  proposed 
instructions  delivered  to  the  Court  were  in  the 
same  order. 

1. 

Instruction    appearing    on    page    4,    being    BAJI 
No.  6: 
We  do  not  believe  this  instruction  is  applicable 
in  the  Federal  Court, 

..  ;    ,  2. 

Instruction    appearing    on    page    7,    being    BAJI 
No.  9: 

Likewise,  we  do  not  believe  this  instruction  is 
applicable  in  Federal  Court  because  it  tells  the 
jury  that  [58]  nine  may  agree  ui^on  a  verdict. 

3. 

Instruction  appearing  on  page  16: 

We  do  not  believe  there  will  be  any  evidence 
that  the  defendant  corporation  entered  into  any 
such  contract. 

4. 

Instruction  appearing  on  page  17: 

Even  if  the  matters  alleged  in  the  first  paragniph 
of  this  instruction  were  true  and  the  defendant 
knew  thereof,  such  facts  would  not  necessarily 
render  the  defendant  liable  for  any  injuries  which 
followed  to  Mr.  Mateas,  and  certainly  before^  these 
matters,  if  true,  could  impose  liability  on  the 
defendant  corporation  they  would  have  to  be  a 
proximr^te  cause  of  said  injuries.     Likewise,  even 
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if  these  matters  were  true,  the  entire  evidence  might 
fail  to  disclose  liability  upon  the  part  of  the  de- 
fendant corporation. 

5. 

Instructions  appearing  on  pages  18  and  19: 

These  instructions  are  to  the  effect  that  the 
defendant  impliedly  warranted  that  the  mule  was 
suitable  for  the  purpose  for  v/hich  it  was  hired 
and  would  carry  Mr.  Mateas  safely  down  the  trail. 
Such  is  not  the  law.  The  only  implied  warranty 
on  the  part  of  the  defendant  was  a  warranty  that 
it  had  used  reasonable  care  to  ascertain  that  the 
mule  was  suitable  for  the  purpose  for  which  it 
was  hired. 

6. 

Instruction  appearing  on  page  20: 

This  instruction  places  the  duty  of  utmost  care 
and  diligence  upon  the  defendant.  The  only  duty 
imposed  upon  the  defendant  was  to  exercise  reason- 
able care  to  ascertain  that  the  mule  was  suitable 
for  the  purpose  for  which  it  w^as  hired.  [59] 

7. 
Instruction  appearing  on  page  21 : 

This  instruction  is  meaningless  and  would  tend 
to  confuse  the  jury. 

8. 
Instruction  appearing  on  page  24: 

This  instruction,  if  given,  would  be  confusing  to 
the  jury  and  might  be  construed  by  them  as  en- 
titling   them   to    award   the   x>l^^i^tiff   the    amount 


30  Fred  Harv&i/,  a  Corp, 

prayed  for  irrespective  of  the  nature  of  the  proof 
as  to  damages  sustained  by  him  as  the  proximate 
result  of  the  accident. 

In  support  of  Objections  Nos.  3  to  7,  inclusive, 
we  submit  that  the  owner  of  a  mule  hiring  the 
same  is  not  an  insui-er,  and  the  burden  is  on  the 
plaintiff  to  prove  that  the  mule  was  dangerous 
and  unsuitable  for  the  j^urpose  for  which  it  was 
hired,  and  that  either  the  defendant  knew  that  fact 
or  in  the  exercise  of  reasonable  care  should  have 
known  that  fact. 

We  respectfully  cite  this  Court  to  the  opinion  of 
the  Circuit  Court  of  Appeal,  upon  the  appeal  in 
this  case: 

Mateas  vs.  Fred  Harvey,  146  Fed.  (2)  989; 

Dam  vs.  Lake  Aliso,  6  Cal.  (2d)  395; 

Kersten  vs.  Yomig,  52  Cal.  App.  (2d)  1; 

Heath  vs.  Fruzia,  50  Cal.  App.  (2d)  598. 

The  defendant  ol^jects  to  each  and  all  of  the 
proposed  questions  requested  by  the  i)laintiff  to  l)e 
propounded  to  the  jury  on  the  ground  that  these 
questions,  nor  any  of  them,  do  not  involve  any 
issues  in  the  case. 

Res})ect  i'ully  submitted, 

SCHELL  &  DETjAMER, 
By  W.  O.  SCHELL, 

Attorneys  for  Defendant. 

[Affidavit  of  Service  by  Mail.] 
[l^]ndorsed] :     Filed  Sept.  26,  1947.  [60] 
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[Title  of  District  Court  and  Cause.] 

JURY  INSTRUCTIONS  REQUESTED  BY 
DEFENDANT,  FRED  HARVEY,  A  COR- 
PORATION [61] 

The  defendant,  Fred  Harvey,  a  corporation,  re- 
quests the  Court  to  give  the  jury  the  following 
instructions  and  each  of  them.  [62] 

Defendant's  Requested  Instruction  No.  1 

It  becomes  my  duty  as  judge  to  instruct  you 
in  the  law  that  applies  to  this  case,  and  it  is  your 
duty  as  jurors  to  follow  the  hiw  as  I  shall  state 
it  to  you.  On  the  other  hand,  it  is  your  exclusive 
province  to  determine  the  facts  in  the  case,  and 
to  consider  and  weigh  the  evidence  for  that  pur- 
pose. The  authority  thus  vested  in  you  is  not  an 
arbitrary  power,  but  must  be  exercised  with  sincere 
judgment,  sound  discretion,  and  in  accordance  with 
the  rules  of  law  stated  to  you.  [63] 

Defendant's  Requested  Instruction  No.  2 

On  the  other  hand,  your  own  authority  to  judge 
the  evidence  and  to  determine  the  facts  in  the  case 
has  this  limitation :  it  is  not  an  arbitrary  power, 
but  must  be  exercised  with  sincere  judgment,  sound 
discretion,  and  in  accordance  with  the  rules  of 
law  stated  to  you.  [64] 

Defendant's  Requested  Instruction  No.  3 

At  times  tlirough  out  the  trial  the  Court  has 
been  called  upon  to  pass  on  the  question  whether 
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or  not  certain  offered  evidence  might  properly  be 
admitted.  You  are  not  to  be  concerned  with  tlie 
reasons  for  such  rulings  and  are  not  to  draw  any 
inferences  from  tliem.  Whether  offered  evidence 
is  admissible  is  purely  a  question  oF  law.  In  ad- 
mitting e\idence  to  which  an  objection  is  made, 
the  court  does  not  determine  what  weight  should 
be  given  such  evidence;  nor  does  it  pass  on  the 
credibility  of  the  witness.  As  to  any  offer  of  evi- 
dence that  has  been  rejected  by  the  Court,  you,  of 
course,  must  not  consider  the  same;  as  to  any 
question  to  which  an  objection  was  sustained,  you 
must  not  conjecture  as  to  what  the  answer  might 
have  been  or  as  to  the  reason  for  the  objection.  [65] 

Defendant's  Requested  Instruction  No.  4 

You  must  weigh  and  consider  this  case  without 
regard  to  sympathy,  prejudice,  or  passion  for  or 
against  either  party  to  the  action.  \Jo6'] 

Defendant's  Requested  Instruction  No.  5 

It  is  your  duty  as  jurors  to  consult  with  one 
another  and  to  deliberate,  with  a  view  to  reaching 
an  agreement,  if  you  can  do  so  without  violence 
to  your  individual  judgment.  You  each  must  decide 
the  case  for  yourself,  but  should  do  so  only  after 
a  consideration  of  the  case  with  your  fellow  jurors, 
and  you  should  not  hesitate  to  change  an  opinion 
when  convinced  that  it  is  erroneous.  However,  you 
should  not  be  influenced  to  vote  in  any  way  on 
any  question  submitted  to  you  by  the  single  fact 
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that  a  majority  of  the  jurors,  or  any  of  them, 
favor  such  a  decision.  In  other  words,  you  should 
not  surrender  your  honest  convictions  concerning 
the  effect  or  weight  of  evidence  for  the  mere  pur- 
pose of  returning  a  verdict  or  solely  because  of 
the  opinion  of  the  other  jurors.  [67] 

Defendant's  Requested  Instruction  No.  6 
In  civil  actions  the  party  who  asserts  the  ccfBrma- 
tive  of  an  issue  must  carry  the  burden  of  proving 
it:  In  other  words,  the  '^burden  of  proof"  as  to 
that  issue  is  on  that  party.  This  means  that  if 
no  evidence  were  given  on  either  side  of  such  issue, 
your  finding  as  to  it  would  have  to  be  against  that 
party.  When  the  evidence  is  contradictory,  the 
decision  must  be  made  according  to  the  preponder- 
ance of  evidence,  by  which  is  meant  such  evidence 
as,  when  weighed  with  that  opposed  to  it,  has  more 
convincing  force,  and  from  which  it  results  that 
the  greater  probability  of  truth  lies  therein.  Should 
the  conflicting  evidence  be  evenly  balanced  in  your 
minds,  so  that  you  are  luiable  to  say  that  the  evi- 
dence on  either  side  of  the  issue  preponderates, 
then  your  finding  must  be  against  the  party  carry- 
ing the  burden  of  proof,  namely,  the  one  who  asserts 
the  affirmative  of  the  issue.  [G8] 

Defendant's  Requested  Instruction  No.  7 

Whenever  in  these  instructions  I  state  that  the 

burden,  or  the  burden  of  proof,  rests  upon  a  ceitr.in 

party  to  prove  a  certain  allegation  made  by  him, 

the  meaning  of  such  an  instruction  is  this:   tliat 
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unless  the  truth  of  that  allegation  is  proved  by  a 
preponderance  of  the  evidence,  you  shall  find  the 
same  to  be  not  true. 

The  term  '^preponderance  of  the  evidence"  means 
such  evidence  as,  when  weighed  with  that  opposed 
to  it,  has  more  convincing  force,  and  from  which 
it  results  that  the  greater  probability  of  truth  lies 
therein.  [69] 

Defendant's  Requested  Instruction  No.  8 

You  vshall  not  consider  as  evidence  any  state- 
ment of  counsel  made  during  the  trial,  unless  such 
statement  was  made  as  an  admission  or  stipulation 
conceding  the  existence  of  a  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  offer 
of  evidence  that  was  rejected,  or  any  evidence  that 
was  stricken  out  by  the  court;  such  matter  is  to 
be  treated  as  though  you  never  had  known  of  it. 

You  are  to  decide  this  case  solely  upon  the  evi- 
dence that  has  been  received  by  the  court,  and  the 
inferences  that  you  may  reasonably  draw  there- 
from, and  such  presumptions  as  the  law  deduces 
therefrom,  as  noted  in  my  instructions,  and  in 
accordance  with  the  law  as  I  state  it  to  you.  [70] 

Defendant's  Requested  Instruction  No.  9 
In  judging  the  credibility  of  witnesses,  you  shall 
have  in  mind  the  law  that  a  witness  is  presumed 
to  speak  the  truth.  This  presumption,  however, 
may  be  overcome  by  contradictory  evidence,  by 
the  manner  in  which  the  witness  testifies,  by  th(^ 
character  of  his  testimony,  or*  by  evidence  that 
pertains  to  his  motives.  [71] 
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Defendant's  RequevSted  Instruction  No.  10 

Negligence  is  the  doing  of  some  act  which  a 
reasonably  prudent  person  would  not  do,  or  the 
failure  to  do  something  which  a  reasonably  prudent 
person  would  do,  actuated  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human 
affairs.  It  is  the  failure  to  use  ordinary  care  in 
the  management  of  one's  property  or  person.  [72] 

Defendant's  Requested  Instruction  No.  11 

Negligence  is  not  an  absolute  term,  but  a  relative 
one.  By  this  we  mean  that  in  deciding  whether 
there  was  negligence  m  a  given  case,  the  con  iuct 
in  question  must  be  considered  in  the  light  c  f  all 
the  surrounding  circumstances,  as  shown  by  the 
evidence.  [73] 

Defendant's  Requested  Instruction  No,  12 

You  will  note  that  the  person  whose  conduct  we 
set  up  as  a  standard  is  not  the  extraordinarily  cau- 
tious individual,  nor  the  exceptionally  skillful  one, 
but  a  person  of  reasonable  and  ordinary  prudence. 
While  exceptional  skill  is  to  be  admired  and  encour- 
aged, the  law  does  not  demand  it  as  a  general  stand- 
ard of  conduct.  [74] 

Defendant's  Requested  Instiuction  No.  13 

Ordinary  care  is  that  care  which  persons  of  ordi- 
nary prudence  exercise  in  the  management  of  their 
own  affairs  in  ordei-  to  avoid  injury  to  themselves 
or  to  othei's.  [75] 
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Defendant's  Requested  Instruction  No.  14 

The  jn'oximate  cause  of  an  injury  is  that  cause 
which,  in  natural  and  continuous  sequence,  un- 
broken by  any  efficient  intervening  cause,  produces 
the  injury,  and  without  which  the  result  would  not 
have  occurred.  It  is  the  efficient  cause — the  one 
that  necessarily  sets  in  operation  the  factors  that 
accomplish  the  injury.  [76] 

Defendant's  Requested  Instruction  No.  15 

This  does  not  mean  that  the  law  seeks  and  recog- 
nizes only  one  proximate  cause  of  an  injury,  con- 
sisting of  only  one  factor,  one  act,  one  element  of 
circumstance,  or  the  conduct  of  only  one  person.  To 
the  contrary,  the  acts  and  omissions  of  two  or 
more  persons  may  work  concurrently  as  the  effi- 
cient cause  of  an  injury,  and  in  such  a  case,  each 
of  the  parti<^ipating  acts  or  omissions  is  regarded 
in  law  as  a  proximate  cause.  [77] 

Defendant's  Requested  Instruction  No.  16 

The  burden  is  upon  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  the  defendant 
was  negligent  and  that  such  negligence  was  a  proxi- 
mate cause  of  injury  to  the  plaintiff.  [78] 

Defendant's  Requested  Instruction  No.  17 

The  mere  fact  that  an  accident  happened,  con- 
sidered alone,  does  not  sup])ort  an  inference  that 
some  party,  or  any  party,  to  this  action  was  negli- 
gent. [79] 
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Defendant's  Requested  Instruction  No.  18 
Likewise  it  is  not  sufficient  for  the  plaintiff  to 
establish  that  he  received  injuries  in  the  accident 
involved  in  this  case  but  the  plaintiff  must  go  fur- 
ther and  prove  by  a  preponderance  of  the  evidence 
that  the  accident  and  resulting  injuries  to  him  were 
proximately  due  to  the  negligence  of  the  defendant. 

Defendant's  Requested  Instruction  No.  19 
The  law  does  not  permit  you  to  guess  or  specu- 
late as  to  the  cause  of  the  accident  in  question.  If 
the  evidence  is  equally  balanced  on  the  issue  of 
negligence  or  proximate  cause,  so  that  it  does  not 
preponderate  in  favor  of  the  party  making  the 
charge,  then  he  has  failed  to  fulfill  his  burden  of 
proof.  To  put  the  matter  in  another  way,  if  after 
considering  all  the  evidence,  you  should  find  that 
it  is  just  as  probable  that  either  the  defendant  was 
not  negligent  or  if  he  was,  his  negligence  was  not 
a  proximate  cause  of  the  accident,  as  it  is  that  some 
negligence  on  his  part  was  such  a  cause,  then  a 
case  against  the  defendant  has  not  been  estab- 
lished. [81] 

Defendant's  Requested  Instruction  No.  20 
In  law  we  recognize  what  is  termed  an  unavoid- 
able or  inevitable  accident.  These  terms  do  not 
mean  literally  that  it  was  not  possible  for  such  an 
accident  to  be  avoided.  They  simply  denote  an 
accident  that  occurred  without  having  been  proxi- 
mately caused  by  negligence.  Even  if  such  an  acci- 
dent could  have  been  avoided  by  the  exercise  (jf 
exceptional  foresight,  skill  or  caution,  still,  no  one 
may  be  held  liable  for  injuries  resulting  from  it. 
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Defondaiil  \s  Requested  lustiuction  Xo.  21 

The  defendant  was  not  an  insurer  of  the  safety 
of  the  plaintiff. 

Mateas  vs.  Fred  Harvey. 

(Decision  on  appeal  in  this  case.)  [83] 

Defendant's  Requested  Instruction  No.  22 
The  obligation  upon  the  defendant  in  this  case 
was  a  contractual  obligation  against  reckless  or 
heedless  hiring  out  of  a  mule  without  reasonable 
care  to  ascertain  the  habits  of  said  mule  with  re- 
spect to  its  safety  and  suitabilities  for  the  purpose 
for  which  it  was  hired. 

Dam  vs.  Lake  Aliso  Riding  School, 

6  Cal.  (2d)  395,  400. 
Mateas  vs.  Fred  Harvey. 

(Decision  on  a])peal  in  this  case.)  [84] 

Defendant's  Requested  Instruction  No.  23 

If  you  find  that  the  defendant  did  at  all  times 
exercise  reasonable  care  to  ascertain  the  habits  and 
disposition  of  the  mule  involved  in  this  case,  and 
that  as  a  result  of  the  information  so  obtained  a 
reasonably  prudent  person  situated  as  was  the  de- 
fendant would  have  concluded  that  said  mule  was 
fit  and  suitable  for  the  purpose  of  carrying  the 
plaintiff  upon  the  excursion  involved  in  this  case, 
then  3^our  verdict  must  be  against  the  plaintiff  and 
in  favor  of  the  defendant. 

Dam  vs.  Lake  Alliso  Riding  School, 

6  Cal.  (2d)  395,  399. 
Mateas  vs.  Fi'ed  Harvey. 

(Decision  on  appeal  in  this  case.)  [85] 
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Defendant's  Requested  Instruction  No.  24 

If  you  find  that  the  defendant  at  all  times  exer- 
cised the  care  of  a  reasonably  prudent  person  to 
furnish  to  the  plaintiff  a  mule  which  was  fit  and 
suitable  for  the  purpose  of  carrying  the  plaintiff 
upon  the  excursion  involved  in  this  case  then  the 
defendant  was  not  guilty  of  negligence  and  your 
verdict  must  be  for  the  defendant.  [86] 

Defendant's  Requested  Instruction  No.  25 

Contributory  negligence  is  negligence  on  the  part 
of  a  person  injured  which,  cooperating  in  some 
degree  with  the  negligence  of  another,  helps  in 
proximately  causing  the  injury  of  which  the  for- 
mer thereafter  complains. 

One  who  is  guilt}^  of  contributory  negligence  may 
not  recover  from  another  for  the  injury  suffered. 

Defendant's  Requested  Instruction  No.  26 

The  law  forbids  you  to  attempt  to  classify  negli- 
gence into  degrees  or  grades  or  kinds,  or  to  com- 
pare one  instance  of  negligence  with  another  and 
judge  which  is  more  deserving  of  reproof  or  ex- 
•cuse.  If  you  should  find  that  there  was  negligent 
conduct  on  the  part  of  more  than  one  person,  you 
are  not  to  attempt  to  determine  which  was  guilty 
of  the  greater  negligence,  with  a  view  to  delivering 
a  verdict  in  favor  of,  or  to  favor  in  any  way,  tlie 
one  whose  conduct  was  the  less  reprehensible.  [88] 
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Defendant's  Requested  Instruction  No.  27 

There  is  a  legal  principle  commonly  referred  to 
by  the  term  *' assumption  of  risk."  A  person  is  said 
to  assume  a  risk  when  he  knows  or  in  the  exercise 
of  ordinary  care  would  know^  that  a  danger  exists 
in  connection  with  an  enterprise,  but  nevertheless 
voluntarily  undertakes  that  enterprise. 

A  person  who  thus  assumes  a  risk  is  not  entitled 
to  recover  for  injuries  or  damage  resulting  to  him 
from  the  risk  so  assumed  by  him.  [89] 

Defendant's  Requested  Instruction  No.  28 

If  you  find  that  the  plaintiff  in  this  case  was  in- 
jured as  the  result  of  a  risk  inherent  in  the  nature 
of  the  excursion  which  plaintiff  was  making  and 
which  plaintiff  as  a  reasonably  prudent  man  should 
have  realized  before  undetrtaking  said  excursion 
then  the  plaintiff  cannot  recover  in  this  action  and 
your  verdict  must  be  for  the  defendant.  [90] 

Defendant's  Requested  Instruction  No.  29 

Your  attention  is  called  to  a  distinction  between 
contributory  negligence  and  assumption  of  risk. 
Contributory  negligence  must  <3ontribute  in  some 
degree  as  a  proximate  cause  to  the  happening  of  the 
accident.  Assumption  of  risk,  however,  bars  re- 
covery for  injuries  although  it  plays  no  part  in 
causing  the  accident  except  merely  to  expose  the 
person  to  the  danger.  [91] 
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Defendant's  Reqiiestecl  Instiuction  No.  D-1 

Damages  must  be  reasonable.  In  the  event  that 
your  verdict  is  for  the  plaintiff,  you  can  award  him 
only  such  damages  as  will  fairly  and  reasonably 
compensate  him  for  the  injuries  or  damages  which 
you  believe  from  a  preponderance  of  the  evidence 
he  has  sustained  as  a  direct,  natural  and  proximate 
result  of  the  accident.  [92] 

Defendant's  Requested  Instruction  No.  D-2 

If  your  verdict  is  in  favor  of  the  plaintiff,  in 
arriving  at  the  amount  thereof  you  must  consider 
only  the  actual  pecuniary  injury  which  the  plaintiff 
has  sustained,  if  any,  as  the  direct,  natural  and 
proximate  result  of  the  accident  involved  in  this 
case.  It  is  only  such  actual  pe-cuniary  damage,  if 
any,  and  nothing  else  which  the  plaintiff  can  re- 
cover in  this  case,  if  he  recover  at  all.  [93] 

Defendant's  Requested  Instruction  No.  D-3 

Neither  the  allegations  of  the  complaint  as  to 
the  amount  of  damage  plaintiff  claims  to  have 
suffered,  nor  the  prayer  asking  for  certain  com- 
pensation, is  to  be  considered  by  you  in  arriving 
at  your  verdict,  ex-cept  in  this  one  respect,  that  the 
amount  of  damage  alleged  in  the  complaint  does 
fix  a  maximum  limit,  and  you  are  not  permitted 
to  award  plaintiff  more  than  that  amount.  [94] 
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Defendant's  Requested  Instruction  No.  D-4 

Tlirougliout  these  instructions  I  have  instructed 
you  as  to  the  measure  of  damages  which  the  plain- 
tiff is  entitled  to  recover  in  the  event  that  you  find 
that  your  xerdict  is  for  the  plaintiff.  I  have  done 
so  because  the  law  imposes  this  duty  upon  me.  The 
fact  that  1  have  instructed  you  as  to  the  measure 
of  damages  in  this  case  is  not  to  be  taken  by  you 
in  any  sense  as  an  intimation  that  I  feel  that  you 
should  or  should  not  return  a  verdict  either  for 
the  plaintiff  or  for  the  defendant.  Such  instruc- 
tions are  intended  for  your  guidance  only  in  the 
event  that  you  find  from  the  evidence  that  your 
verdict  is  for  the  plaintiff,  and  if  you  believe  from 
the  evidence  that  the  defendant  was  not  negligent 
in  some  respect  as  charged  in  the  complaint,  or  that 
any  negligence  on  the  part  of  the  defendant  was 
not  a  proximate  cause  of  the  accident,  or  that  the 
plaintiff  was  guilty  of  negligence  proximately  con- 
tributing to  the  happening  of  the  accident,  or  that 
plaintiff  had  assumed  the  risk  which  -caused  him 
injury,  then  your  verdict  must  be  against  the  plain- 
tiff' and  in  favor  of  the  defendant  and  you  are 
further  instructed  that  in  such  event  you  are  to  dis- 
regard entirely  all  instructions  which  T  have  given 
you  concerning  the  measure  of  damages.  [95] 

Received  copy  of  the  within  Jury  Instructions 
this  24th  day  of  September,  1947. 

/s/  WALTER  GOULD  LINCOLN, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Oct.  6,  1947.  [96] 
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[Title  of  District  Court  and  Cause.] 

ADDITIONAL  JUEY  INSTRUCTIONS  RE- 
QUESTED BY  DEFENDANT  FRED  HAR- 
VEY, A ( ORPORATION 

Defendant's  Requested  Instruction  No.  Al 

The  mere  fact  that  an  accident  happened  con- 
sidered alone  does  not  give  rise  to  an  inference 
that  the  defendant  breached  any  warranty.  [98] 

Defendant's  Requested  Instruction  No.  A2 

There  is  no  evidence  in  this  case  that  the  defend- 
ant made  any  express  warranty  that  the  plaintiff 
would  make  the  trip  involved  in  this  case  in  safety. 

Defendant's  Requested  Instruction  No.  A3    ."i 

Where  there  is  no  evidence  of  an  express 'war- 
ranty having  been  made  you  must  find  that  nd  stich 
warranty  was  made.  [100]  '•  *    • 

Defendant's  Requested  Instruction  No.  A4 

If  you  find  that  the  defendant  did  at  all  times 
exercise  reasonable  care  to  ascertain  the  habits  and 
disposition  of  the  mule  involved  in  this  case  and 
that  as  a  result  of  the  information  so  obtained  a 
reasonable  prudent  person  situated  as  was  the  de- 
fendant would  have  concluded  that  said  mule  was 
fit  and  suitable  for  the  purpose  of  carrying  the 
plaintiff  upon  the  trip  involved  in  this  case  then 
you  must  find  that  the  defendant  did  not  breach 
any  express  warranty.  [101] 
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Defendant's  Requested  Instruction  No.  A5 

The  only  implied  warranty  made  by  the  defend- 
ant in  this  case  was  a  warranty  against  the  reckless 
or  heedless  hiring  out  of  a  mule  without  having 
exercised  reasonable  care  to  ascertain  the  habits  of 
said  mule  with  respect  to  its  safety  and  suitability 
for  the  purposes  for  which  it  was  hired.  [102] 

Defendant's  Requested  Instruction  No.  A6 

If  you  find  that  the  defendant  did  at  all  times 
exercise  reasonable  care  to  ascertain  the  habits  and 
disposition  of  the  mule  involved  in  this  case  and 
that  as  a  result  of  the  information  so  obtained  a 
reasonable  prudent  person  situated  as  was  the  de- 
fendant would  have  concluded  that  said  mule  was 
fit  and  suitable  for  the  purpose  of  carrying  the 
plaintiff  upon  the  trip  involved  in  this  case  then 
you  must  find  that  the  defendant  did  not  breach 
any  implied  warranty.  [103] 

Defendant's  Requested  Instruction  No.  A7 

If  you  find  that  the  defendant  at  all  times  exer- 
cised the  care  of  a  reasona])ly  prudent  person  to 
furnish  to  the  plaintiff  a  irnile  which  was  fit  and 
suitable  for  the  purpose  of  carrying  the  plaintiff 
upon  the  trip  involved  in  this  ease  then  your  ver- 
dict must  be  for  the  defendant.  [104] 

Defendant's  Requested  Instruction  No.  A8 

The  mere  fact  that  the  mule  may  have  bucked 
at  the  time  of  the  accident  involved  in  this  case 
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is  not  sufficient  to  establish  a  breach  of  any  warranty 
or  that  the  mule  was  not  fit  or  suitable  for  the  pur- 
pose for  whieh  it  was  hired.  [105] 

Received  copy  of  the  within  Additional  Instruc- 
tions this  2nd  day  of  October,  1947. 

/s/  WALTER  GOULD  LINCOLN, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Oct.  6,  1947.  [106] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  3179-WM  Civil 

ELMER  H.  MATEAS, 

Plaintiff, 

vs. 

FRED  HARVEY,  a  coiporation,  et  al., 

Defendants. 

VERDICT 

We,  the  jury  in  the  above  entitled  cause,  find 
in  favor  of  the  plaintiff,  Elmer  H.  Mateas,  and 
against  the  defendant,  Fred  Harvey,  a  corporation, 
and  assess  the  plaintiff's  damages  in  the  sum  of 
$7,500.00. 

Los  Angeles,  California,  October  6,   1947. 
/s/  GEO.  G.  WALKER, 

Foreman  of  the  Jury. 

[Endorsed]:     Filed  Oct.  6,  1947.  [112] 
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In  tlic  District  Court  of  tlie  United  States,  Southern 
:    Distiiet  of  California,  Central  Division 

3179-WM  Civil 

ELMER  H.  MATEAS, 

Plaintiff, 

vs. 

FRED  HARVEY,  a  ^corporation,  et  aL, 

Defendants. 

...:.;■  JUDGMENT 

The  above  entitled  cause  having  come  on  regularly 
for  trial  on  September  23rd,  1947,  before  the 
Honorable  Wm.  C.  Mathes,  District  Judge,  sitting 
with  a  jury.  The  jury  was  duly  impanelled  and 
sworn  to  try  the  cause.  Evidence,  botli  oral  and 
documentary  was  introduced.  On  motion  of  the 
plaintiff  the  cause  was  dismissed  as  to  all  defend- 
ants other  than  the  defendant  Fred  Harvey,  a 
corporation.  At  the  conclusion  of  the  evidence  the 
cause  was  argued  to  the  jury  by  counsel  for  the 
;re^pective,  parties,  and  the  court  instructed  tlie 
ijury  on  the  law  of  the  case,  whereupon  the  jury 
i:e.ti:red  iii  charge  of  tlie  bailiffs,  duly  sworn,  to 
consider  their  verdict.  The  jury  returned  into  court 
with  their  verdict  in  words  and  figures  as  follows: 
'^In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division.  Elmer 
H.  Mateas,  Plaintiff,  vs.  Fred  Harvey,  a  corpora- 
tion,   et    al.,    Defendants.      No.    3179-AVM    Civil. 
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Verdict :  We,  the  jury  in  the  above  entitled  cause, 
find  in  favor  of  the  plaintiff,  Elmer  H.  Mateas, 
and  against  the  defendant,  Fred  Harvey,  a  cor- 
poration, and  assess  the  plaintiff's  damages  in  the 
sum  of  $7,500.00.  Los  Angeles,  California,  October 
6,  1947.  Geo.  G.  Walker,  Foreman  of  the  Jury." 
The  verdict  was  ordered  filed  and  entered,  and 
the  Clerk  was  directed  to  enter  judgment  in  accord- 
ance with  the  verdict. 

Wherefore,  by  reason  of  the  premises  aforesaid 
and  the  law,  it  is  ordered  that  the  plaintiff,  Elmer 
H.  Mateas,  do  have  and  recover  from  Fred  Harvey, 
a  corporation,  defendant,  the  sum  of  seven  thousand 
five  hundred  dollars  ($7,500.00),  and  have  execu- 
tion therefor. 

Costs  taxed  at  $109.65. 

EDMUND  L.  SMITH, 

Clerk, 

By  /s/  LOUIS  J.   SOMERS, 

Deputy  Cle3?k. 

Judgment  entered  Oct.  6,  1947,  and  docketed  Oct. 
6,  1947,  Book  46,  Page  190. 

[Endorsed]:     FUed  Oct.  6,  1947.  [113]   .. 
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[Title  of!  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  defendant,  Fred  Harvey,  a  cor- 
poration, and  moves  the  above  entitled  Court  for 
a  new  trial  and  for  an  order  vacating  and  setting 
aside  the  judgment  heretofore  entered  in  favor 
of  the  plaintiff  and  against  this  moving  defendant. 
Said  motion  is  made  upon  the  following  grounds 
and  each  of  them,  to-wit : 

1.  Irrregularity  in  the  proceedings  of  the  adverse 
party  and  his  attorney  by  which  the  defendant 
was  prevented  from  having  a  fair  trial  in  that 
in  his  closing  argument  plaintiff's  counsel  I'e- 
peatedly  refeired  to  the  matter  of  negotiations  for 
settlement  and  discussions  of  settlement  alleged  to 
have  occurred  on  July  6,  1942,  in  direct  conflict 
to  the  court's  prior  ruling  in  connection  with  the 
same  conversation, 

2.  Misconduct  of  the  jury. 

3.  Accident  and  surprise  which  ordinary  pru- 
dence could  [114]  not  have  guarded  against. 

4.  Excessive  damages  appearing  to  have  been 
given  under  passion  or  prejudice. 

5.  Insufficiency  of  evidence  to  justify  the  verdict 
in  that  the  evidence  is  insufficient  to  justify  the 
implied  finding  of  the  jury  that  the  defendant 
breached  any  warranty  or  that  said  defendant  Failed 
to  exercise  ordinary  care  in  ascertaining  the  dis- 
position of  the  mule  at  any  time  prior  to  the  ha])- 
penijig  of  the  accident  forming  the  basis  of  plain- 
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tiff's  claim.  On  the  further  ground  that  the  evi- 
dence shows  that  plaintiff  assumed  the  risk  of  any 
injuries  resulting  from  the  use  of  said  mule.  Upon 
the  further  ground  that  the  evidence  of  the  injuries 
sustained  by  plaintiff  does  not  justify  an  award 
of  $7500.00. 

6.  Errors  at  law  occurring  at  the  trial,  to-wit: 
error  in  admission  of  evidence  of  conversations  be- 
tween the  plaintiff  and  one  Bole  occurring  prior 
to  the  happening  of  said  accident  and  not  taking 
place  within  the  hearing  or  in  the  presence  of  the 
defendant  or  any  of  its  agents,  servants  or  em- 
ployees. On  the  further  groimd  that  Instruction 
No.  16  given  by  the  Court  limits  the  assumption 
of  risk  to  an  accident  not  proximately  contributed 
to  by  the  negligence  of  the  defendant  and  the  re- 
fusal to  give  defendant's  Requested  Instruction 
No.  27. 

Respectfully  submitted, 
W.   O.    SCHELL, 
A  member  of  the  law  firm  of  Schell  &  Delamer, 

attorneys  for  the  defendant,  Fred  Haryey,  a 

corporation.  [115] 
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NOTICE  OF  MOTION 

To  the  Plaintilf,  Elmer  H.  Mateas,  and  to  Walter 
Gould  Lincoln,  Esq.,  His  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  foregoing  motion  for  a  new  trial  and  for 
an  order  of  the  Court  vacating  and  setting  aside 
the  judgment  heretofore  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  will  be  brought 
on  before  the  above  entitled  Court  in  the  Depart- 
ment of  the  Honorable  William  (\  Mathes  at  such 
time  and  place  as  may  be  designated  by  said  Court. 

Said  motions  will  be  based  upon  the  foregoing 
written  Motion  and  upon  all  the  pleadings,  records, 
file^  and  the  minutes  of  the  Court  in  the  above 
entitled  matter  and  upon  the  Memorandum  of 
Points  and  Authorities  accompanying  this  Notice 
of  Motion. 

Dated :     October  15,  1947. 

W.  O.  SCHELL, 

A  member  of  the  law  firm  of  Schell  &  Delamer, 
attorneys  for  the  defendant,  Fred  Harvey,  a 
corporation. 

(Affidavit  of  Service  by  Mail.) 
[Endorsed]:     Filed  Oct.  16,  1947.  [116] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  OF  DEFEND- 
ANT, FRED  HARVEY,  A  CORPORATION, 
FOR  A  NEW  TRIAL 

This  cause  having  heretofore  come  before  the 
court  for  hearing  on  the.  motion  of  defendant,  Fred 
Harvey,  a  corporation,  for  a  new  trial,  and  the 
motion  having  been  heard  and  submitted  for 
decision, 

It  Is  Now  Ordered  that  the  motion  of  defendant, 
Fred  Harvey,  a  corporation,  for  a  new  trial  be  and  is 
hereby  denied;  and 

It  Is  Further  Ordered  that  the  Clerk  this  day 
forward  copies  of  this  order  by  United  States  mail 
to  the  attorneys  for  the  parties  appearing  in  thfs 
cause. 

December  10,  1947. 

WM.  C.  MATHES,  :. 

United  States  District  Judge. 

[Endorsed]:     Filed  Dec.  10,  1947.  [117] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Plaintiff,  Elmer  H.  Mateas,  and  to  Walter 
Gould  Lincoln,  his  attorney: 

Notice  Is  Hereby  Given  that  Fred  Harvey,  a 
corporation,  defendant  in  Ihe  above  entitled  cause, 
does  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  and  the  whole  thereof,  entered  in 
the  within  action  on  the  6th  day  of  October,  1947, 
in  favor  of  said  plaintiff  and  against  said  defendant. 

Dated  this  8th  day  of  Jaimary,  1948. 

SCHELL  &  DELAMER, 
By  GERALD  F.  H.  DELAMER, 

Attorneys    for    Defendant    and    Appellant,    Fred 
Harvey,  a  corporation. 

[Endorsed] :     Filed  Jan.  8,  1948.  [118] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  IN 
THE  APPEAL  OF  THIS  CASE 

I. 

That  the  trial  court  committed  error  in  admitting 
in  evidence  the  testimony  of  the  witness  Ella  W. 
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Vogel  as  to  conversations  whieli  she  beard  between 
the  plaintiff  and  a  Mr.  Boles,  wbicb  conversations 
did  not  take  place  in  tbe  presence  of  or  within 
the  hearing  of  tbe  defendant  or  any  of  its  agents, 
servants  or  employees,  and  which  testimony  appears 
in  the  Reporter's  transcript  on  pages  141  to  148, 
inclusive. 

n. 

That  tbe  court  committed  error  in  the  giving  to 
the  jury  of  the  following  instruction: 

^'The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff.  The  plaintiff  assumed 
all  risks  which  he  knew,  or  in  the  [123]  exercise 
of  ordinary  care  should  have  known,  were 
inherent  in  the  trip;  but  the  plaintiff  did  not 
assume  any  risk  which  was  proximately  caused 
by  failure  of  the  defendant,  either  before  or 
at  the  time  of  the  accident,  to  exercise  ordinary 
care  under  the  circumstances." 

Dated:     January  20,  1948. 

SCHELL  &  DELAMER,   ,. 
By  GERALD  F.  H.  DELAMER, 

Attorneys    for    Defendant    and    Appellant,    Fred 
Harvey,  a  corporation. 

Received  copy  of  the  within  this  20  day  of  Jan- 
uary, 1948. 

/s/  WALTER  GOULD  LINCOLN, 
Attorney  for  Plaintiff. 

[Endorsed] :     Piled  Jan.  20,  1948.  [134] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION    OP    RECORD    ON    APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
for  the  Southern  District  of  (  alifornia,  Central 
Division : 

You  Will  Please  Prepare  a  transcript  of  the  record 
of  this  case  to  be  used  upon  appeal  in  the  above  en- 
titled case  embodying-  the  following : 

1.  The  complaint; 

2.  The  petition  for  removal  from  state  to  fed- 
eral court ; 

3.  Notice  of  motion  to  remove  to  federal  court; 

4.  Bond  on  said  removal ; 

5.  Order  for  removal  to  federal  court; 

6.  Second  amended  complaint; 

7.  Answer  to  amended  complaint  filed  the  6th 
day  of  September,  1945; 

8.  Stipulation  for  pre-trial; 

9.  Order  on  pre-trial  hearing;  [125] 

10.  Defendant's   objections   to   instructions   and 
interrogatories  proposed  by  plaintiff; 

11.  Plaintiff's  objections  to  proposed  instructions 
of  defendant; 

12.  Instructions   to   the   jury   requested   by   de- 
fendant ; 

13.  Verdict; 

14.  Judgment ; 

15.  Motion  for  new  trial ; 
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16.  Notice  of  said  motion  (eliminating  memo- 
randum of  points  and  authorities  in  support 
of  said  motion)  ; 

17.  Order  denying  motion  for  new  trial ; 

18.  Notice  of  appeal; 

19.  Supersedeas  and  cost  bond  on  appeal; 

20.  Designation  of  record  on  appeal; 

21.  Statement  of  points  upon  which  ajjpellant 
intends  to  rely  in  the  appeal  in  this  case ; 

22.  Reporter's  transcript  of  proceedings  upon 
the  trial  (2  copies  of  which  have  been  here- 
tofore furnished  you)  ; 

23.  Plaintiff's  exhibits  6  and  6A; 

24.  Defendant's  exhibits  I-l  to  1-14,  inc. ; 

25.  Defendant's  exhibits  E,  F  and  G; 

26.  Order  for  transfer  of  original  exhibits. 

Dated :     January  20,  1948. 

SCHELL  &  DELAJVIER, 
By  GERALD  P.  H.  DELAMER, 

Attorneys    for    Defendant    and    Appellant,    Pred 
Harvey,  a  corporation. 

Received  copy  of  the  within  this  20  day  of  Janu- 
ary,  1948. 

/s/  WALTER  GOULD  LINCOLN. 

[Endorsed] :     Piled  Jan.  20,  1948.  [126] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSFER  OF  ORIGINAL 

EXHIBITS 

It  Is  Hereby  Ordered  that  the  origmal  exhibits 
now  on  file  in  the  above  entitled  matter  need  not 
be  copied  but  may  be  transferred  in  their  original 
state  to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit. 

Dated  at  Los  Angeles,  California,  this  20  day 
of  January,  1948. 

WM.  O.  MATHES, 
Judge. 

[Endorsed] :     Filed  Jan.  21,  1948.  [127] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  130,  inclusive,  contain 
full,  true  and  correct  copies  of  Complaint  for  Dam- 
ages for  Personal  Injuries;  Notice  of  Motion  to 
Remove  to  Federal  Court;  Petition  for  Removal 
to  Federal  Court ;  Bond  on  Removal ;  Order  for 
Removal;  Certificate  of  Clerk  of  the  Superior 
Court  to  Removal  Papers;  Second  Amended  Com- 
plaint; Answer  to  Amended  Complaint;  Stipula- 
tion for  Pretrial;  Plaintiff's  Proposed  Instructions; 
Defendant's  Objections  to  Instructions  and  Special 
Interrogatories   Proposed   by    Plaintiff ;    Jury   In- 
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structions  Requested  by  Defendant  Fred  Harvey; 
Additional  Jury  Instructions  Eequested  hj  De- 
fendant Fred  Harvey;  Plaintiff's  Objection  to 
Certain  Pro]Dosed  Instructions  of  the  Defendant; 
Plaintiff's  Objections  to  Proposed  Instructions  of 
Defendants;  Verdict;  Judgment;  Motion  for  Nev\^ 
Trial;  Order  Denying  Motion  for  a  New  Trial; 
Notice  of  Appeal;  Supersedeas  and  Cost  Bond 
on  Appeal;  Statement  of  Points  Upon  Vfliich 
Appellant  Intends  to  Rely  in  the  Appeal  of  this 
Case;  Designation  of  Record  on  Appeal;  Order  for 
Transfer  of  Original  Exhibits;  and  Plaintiff's 
Designation  of  Additional  Portions  of  the  Record 
and  Documents  to  be  Included  in  the  Transcript 
on  Appeal  which,  together  with  original  plaintiff's 
exhibits  1-J,  1-K,  1-M,  1-P,  4,  6,  6-A  and  original 
defendant's  exhibits  E,  F,  G,  and  I-l  to  1-14,  in- 
clusive, and  copy  of  reporter's  transcript  of  pro- 
ceedings on  February  19,  1946,  September  23  and 
30,  1947,  and  October  1,  2,  3  and  6,  1947,  transmitted 
herewith,  constitute  the  record  on  api)eal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $27.60,  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  13  day  of  February,  A.  D.  1948. 

[Seal]  EDMUND  L.  SMITH, 

Clerk, 
By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 
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In  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central 
Division. 

Honorable  William  C.  Mathes,  Judge  Presiding 

No.  3179-WM  Civil 

ELMER  H.  MATEAS, 

Plaintiff, 

vs. 

FRED  HARVEY,  a  corporation,  et  al., 

Defendants. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
Tuesday,  February  19,  1946 

Appearances : 

For  the  Plaintiff:     Walter  Gould  Lincoln,  Esq. 

For  the  Defendants:  Schell  &  Delamer,  Esqs., 
by  W.  O.  Schell,  Esq. 

Mr.  Lincoln :  Ready.  In  that  matter,  your  Honor, 
we  have  tiled  with  the  clerk  the  stipulated  documents 
which  your  Honor  required. 

The  Court:  I  have  read  the  stipulation  and  the 
memoranda 

Mr.  Lincoln:     Yes,  sir. 

The  Court:     Do  you  have  the  exhibits,  Mr.  Clerk? 

The  Clerk :     Yes. 

The  Court:  Would  each  side  wish  now  to  have 
their  exhi1)its  marked  and  identified  in  the  record? 

Mr.  Lincoln :     Well,  Ave  should  like  to,  your  Honor. 
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And,  in  addition  to  that,  there  are  two  or  three 
illustrated  postal  cards  which  I  have  exhibited  to 
counsel  and  which  I  would  also  like  to  present  to 
the  clerk  to  have  filed,  but  I  unfortunately  do  not 
have  them  with  me  at  this  time.  Mr.  Schell,  how- 
ever, has  some  additional  photographs  v/hich  he  has 
shown  to  me  and  which  I  think  he  would  like  to  have 
marked  at  this  time  for  identification. 

Mr.  Schell:  I  take  it  this  marking  would  mean 
merely  for  identification,  if  the  court  please"? 

The  Court:  Yes.  They  will  be  withdrawn  and 
they  won't  be  filed  here,  they  won't  be  lodged,  even. 
You  may  take  them  [2*]  away  with  you.  If  you 
want  to  bring  in  other  documents,  you  may  do  so. 

Mr.  Schell:  Because,  frankly,  one  or  two  of  the 
exhibits  which  were  in  the  previous  trial  we  still 
have  objection  as  to  the  materiality. 

The  Court:  Yes.  What  I  was  seeking  to  do  is 
to  obviate  the  foundational  questions — questions  as 
to  genuineness  and  due  execution,  insofar  as  we 
could. 

The  plaintiff  has  exhibits  1,  2,  3,  4,  and  5  hereto- 
fore offered.  Do  you  have  those,  Mr.  Clerk  ? 

The  Clerk:  Yes,  your  Honor.  Would  you  like 
to  see  them"? 

The  Court:  Yes,  please.  Does  the  plaintiff  ex- 
pect in  the  next  trial  to  offer  the  same"? 

Mr.  Lincoln :  Yes,  sir,  I  do.  I  surmise,  however, 
that  there  will  be  objection  to  the  admission  of  some 
of  those  photographs.  Of  course,  that  would  be  for 
vour  Honor's  determination  as  to  that. 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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The  Court:  Here  is  a  circular:  "Grand  Canyon 
National  Park  of  Arizona."  It  was  marked  Plain- 
tiff's Exhiint  1  for  identification  in  this  last  trial. 
Does  tlie  defendant  admit  the  gennineness  of  this 
document  ? 

Mr.  Rchell:  Insofar  as  the  genuineness  is  con- 
cerned, yes. 

The  Court:  As  having  been  issued  by  the  de- 
fendants [3] 

Mr.  Schell:  I  assume  that  is  correct.  I  can't  tell 
from  here. 

The  Court:  I  will  be  glad  to  have  you  examine 
it.  I  think  that  we  can  dispose  of  these  matters 
and  it  might  save  some  time. 

Mr.  Schell:  Yes.  That  is  one  issued  by  the  de- 
fendant, but  insofar  as  that  being  one  issued,  we 
won't  question  that.  As  to  the  materiality  in  this 
particular  negligence  case,  that  is  something  else. 

The  Court:  Yes;  I  appreciate  that.  But,  as  I 
say,  we  are  trying  to  resolve  foundational  questions. 
So,  insofar  as  the  genuineness  of  the  document  is 
concerned 

Mr.  Schell:     We  won't  question  that. 

The  Court:  the  defendant  offers  to  stipu- 
late that  the  document  was  issued  by  the  defendant. 

Mr.  Schell :     So  stipulated. 

The  Court:  Do  you  accept  that  stipulation,  Mr. 
Lincoln  ? 

Mr.  Lincoln:     Yes,  sir.    Thank  you. 

The  Court:  Here  is  a  circular  which  was  Plain- 
tiff's Exhibit  2  for  identification  at  the  preceding 
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trial:  ^^ Grand  Canyon  National  Park,"  etc.  Will  it 
be  stipulated,  Mr,  Schell,  that  that  was  issued  by 
the  defendant? 

Mr.  Schell:  I  will  see  if  I  can  see  the  name  on 
there.  I  can't  seem  to  see  anything  on  here  as  to 
who  issued  this  thing,  whether  the  Santa  Fe  Rail- 
road or  Fred  Harvey.  [4] 

Mr.  Lincoln:  I  might  suggest,  your  Honor,  that 
in  that  connection  and  with  relation  to  this  par- 
ticular exhibit,  we  only  are  interested  in  it  so  far 
as  the  pictures  themselves  are  concerned,  to  iden- 
tify the  pictures  as  being  the  Grand  Canyon  and 
the  portion  of  the  trail.  And  I  think,  as  my  memory 
serves  me,  those  particular  photographs  which  are 
a  portion  of  this  circular  were  identified  as  being 
those  places  by  one  of  the  witnesses  at  the  former 
trial. 

The  Court:     The  photographs  on  the  circular? 

Mr.  Lincoln:     Yes,  sir. 

The  Court:  Plaintiff's  Exhibit  2  for  identifica- 
tion? 

Mr.  Lincoln:     Yes,  sir. 

The  Court:     Correctly  depict  certain  scenes? 

Mr.  Lincoln:  We  believe  so;  yes,  sir.  We  are 
not  concerned,  your  Honor,  with  the  writing  in  the 
circular. 

Mr.  Schell :  If  it  is  just  for  the  pictures,  we  will 
stipulate  that  they  are  pictures  of  what  they  pur- 
port to  be. 

Mr.  Lincoln:     That  is  all. 
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The  Court:  Scenes  in  Grand  Canyon,  and  cor- 
rectly depict  what  they  i)urport  to  depict '^ 

Mr.  Schell:     That  is  right. 

The  Court :     As  to  time "? 

Mr.  Schell :     At  or  about  this  time. 

The  Court :     At  or  about  the  time  of  the  accident? 

Mr.  Liricohi:     Yes,  your  Honor.  [5] 

The  Court:  And  that  Plaiiitiff  s  Exhibit  1  was 
issued  and  was  in  current  circulation  at  or  about 
the  time  of  the  accident? 

Mr.  Schell :  I  am  so  prepared  to  stipulate, 
because  Mr.  Lincoln  said  it  came  from  there. 

The  Court :  Very  well.  I  had  thought  this  pam- 
phlet I  have  in  my  hand,  apparently  issued  by  the 
Department  of  the  Interior,  was  Exhibit  3,  but  I  do 
not  see  the  marking. 

The  Clerk:     Page  9. 

Mr.  Lincoln:  In  that  regard,  your  Honor,  there 
was  just  one  page  which  we  referred  to  there,  which 
w^as  a  map  of  the  locality,  and  that  was  the  only 
portion  of  that  circular  which  we  introduced. 

The  Court:  The  clerk  handed  it  to  me  with  this 
page  up  and  then  I  closed  the  })amphlet  and  lost 
the  reference.  Is  there  any  stipulation  you  can 
make  witli  respect  to  this?  Does  it  purport  to  be 
a  map  of  the  south  rim  of  the  Grand  Canyon? 

Mr.  Lincoln:  That  is  supposed  to  be  the  El 
Tovar  Hotel  and  its  immediate  sunoundings. 

The  Court :  Are  3^ou  willing  to  stipulate  that 
this  map  correctly  depicts  the  relative  locations  of 
the  variou.s  objects  and  buildings  and  the  portions 
it  depicts? 
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Mr.  Schell:  I  assume  so.  May  I  just  have  a 
glance  at  it?  Oh,  I  am  willing  to  do  so.  I  do  not 
see  it  is  material  [6]  one  way  or  the  other,  but  I 
am  willing  to  stipulate. 

Thfe  Court:  Of  course,  we  can't  determine  at 
this  time  as  to  the  materiality  of  any  of  them. 

Mr.  Schell:  I  will  stipulate  it  is  a  map  of  what 
it  shows  to  be  there,  what  it  purports  to  show  there. 

The  Court:  And  correctly  depicts  the  relative 
locations  of  the  various  objects  and  buildings  that 
it  purports  to  depict"? 

Mr.  Schell:     Yes;  so  stipulated. 

The  Court:     Do  you  accept  that  stipulation"? 

Mr.  Lincoln:  We  will  accept  the  stipulation, 
also. 

The  Court:  Plaintiff's  Exhibit  4  is  a  j)hotograph 
with  some  people  astride  mules.  Is  there  any  stipu- 
lation that  you  gentlemen  can  make  with  respect 
to  that? 

Mr.  Lincoln:  I  think  we  agreed,  your  Honor, 
at  the  trial  that  we  had  of  this  before  that  this 
was  an  actual  photograph  of  the  party  in  which 
the  plaintiff  was  a  member  and  was  taken  at  the 
time  of  the  trip  which  we  are  discussing. 

The  Court:     What  was  the  time  of  the  trip? 

Mr.  Lincoln:     July. 

Mr,  Schell :     June,  wasn't  it? 

Mr.  Lincoln:     June  17th. 

The  Court:     1942? 

Mr.  Schell:     1942. 

Mr.  Lincoln:     191-2;  yes,  sir.  [7] 


64  Fred  Harvey,  a  Corp. 

Mr.  Scliell:  Yes.  This  picture  was  taken  at  the 
head  of  tlie  trail  before  they  started  down. 

The  Court:     That  was  at  the  outset  of  the  ride. 

Mr.  Rebel! :     The  outset  of  the  ride,  ves. 

The  Court:  Do  you  have  any  other  documents 
in  evidence,  Mr.  Lincoln?  Here  are  some  X-ravs. 

Mr.  Lincoln:  I  thought  there  was  another  cir- 
cular here,  your  Honor. 

The  Court:  Here  is  a  bill,  the  clerk  shows  me, 
of  Dr.  T.  E.  Cox  and  of  the  Grand  Canyon  hospital, 
which  are  attached  together  and  marked  plaintiff's 
Exhibit  5.  I  suppose  there  will  be  testimony.  Per- 
haps you  can  have  a  stipulation  as  to  both  Grand 
Canyon  Hospital  and  the  doctor.  Is  there  any 
stipulation  you  can  make  with  respect  to  these 
bills  ? 

Mr.  Schell :  I  do  not  believe  we  can  at  this  time. 
I  will  get  together  with  Mr.  Lincoln  and  see  if  we 
can  work  them  out,  to  minimize  the  trial,  but  I  do 
not  suflftciently  remember  those  bills  to  say  now. 

The  Court :  I  suppose  you  might  be  able  to  reach 
a  stipulation  that  they  were  in  fact  incurred  and 
in  fact  paid. 

Mr.  Lincoln :  Yes.  I  think  that  was  testified  to 
by  Mr.  Mateas,  that  those  were  the  bills  which  he 
received  and  which  he  paid  at  the  time. 

The  Court:  Mr.  Clerk,  will  you  mark  the  ex- 
hibits for  identification  which  have  been  identified 
so  far'?  Will  it  be  [8]  your  practice  to  re-mark 
them  again  at  the  second  trial  ? 

The  Clerk:  No.  I  have  numbered  them  1  to  4, 
and  those  are  the  same  numbers  that  thev  bore. 
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The  Court:  They  carry  the  same  numbers,  but 
do  you  put  another  slip  on  them? 

The  Clerk:     Yes,  your  Honor.   I  have  done  that. 

The  Court:  Very  well.  These  two  statements, 
one  of  the  hospital  and  one  of  a  doctor  bill,  pinned 
together.  Plaintiff's  Exhibit  5  for  the  last  trial, 
may  be  marked  Plaintiff's  Exhibit  5  for  identifi- 
cation for  the  forthcoming  trial. 

One  X-ray  here  is  marked  Plaintiff's  Exhilut  6. 
The  other  X-rays  are  one  other  large  one  and  four 
small  ones. 

Mr.  Lincoln :  I  think  they  all  came  in  as  the  one 
exhibit,  your  Honor. 

The  Court:     As  one  exhibit. 

Mr.  Lincoln:  And  that  was  Dr.  Sloan,  as  I 
remember. 

The  Clerk:  I  have  my  record  from  the  last  time. 
Six  is  an  X-ray  picture  by  Dr.  Sloan;  7  is  a  bill  of 
Dr.  Sloan,  and  6-A  for  identification  were  three 
X-ray  pictures  by  Dr.  Sloan. 

The  Court:  These  are  the  three.  They  do  not 
seem  to  be  marked  three. 

The  Clerk :     That  is  my  record,  your  Honor. 

The  Court:  There  are  three  small  ones  and  one 
large  one.  I  assume  there  will  be  testimony  as  to 
these  photographs?  [9] 

Mr.  Lincoln:  Yes,  your  Honor.  We  shall  en- 
deavor to  have  the  person  who  took  the  X-rays  here. 

The  Court:  They  may  be  marked  in  the  respec- 
tive numbers  for  identification  at  this  time. 

Mr.  Lincoln:     Yes,  sir. 
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The  Court:  So  that  detail  will  be  taken  care  of 
in  the  (^vent  of  trial. 

Mr.  Lincoln:     Yes,  sir. 

The  Court:  Then,  here  is  a  bill  of  Dr.  Sloan's 
which  is  marked  Plaintiff's  Exhibit  7.  I  assume 
Dr.  Sloan  will  testify? 

Mr.  Lincoln:  I  think  so,  sir,  as  far  as  I  know 
now. 

Tlie  Court:  Is  there  any  stipulation  you  wish 
to  make  with  respect  to  that? 

Mr.  Schell:  I  do  not  see  that  there  is  anvthino; 
we  could  stipulate  to  it  at  the  moment. 

The  Court:  The  only  thins^  I  would  suggest, 
possibly  that  the  bill  w^as  incurred  and  was  paid, 
if  you  are  satisfied  with  those  facts. 

Mr.  Schell:     Is  it  marked  ''paid"? 

The  Court :     No ;  it  is  not  marked. 

Mr.  Schell:  It  is  my  recollection,  probably  in 
error,  that  it  was  not  paid  at  the  time  of  the  last 
trial.  Whether  it  has  been  paid  since  then  I  don't 
know. 

The  Court :  Verv  well ;  it  will  be  marked  Plain- 
tiff's  [10]  Exhibit  7  for  identification  for  the  forth- 
coming trial. 

Are  there  any  other  documents  that  ])laintiff  pro- 
poses to  use  at  the  trial,  Mr.  Lincoln? 

Mr.  Lincoln:  I  am  sorry,  sir.  There  were  two 
or  three  of  these  illustrated  postal  cards  which  I 
show^ed  to  counsel,  but  I  am  sorry  1  do  not  have 
tliem  with  me  at  the  moment;  and  there  was  an 
additional  circular  which  I  thought  was  here,  a 
circular  which  I  have  already  exhibited  to  counsel, 
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both  of  which  I  would  like  to  present.  And  Mr. 
Schell  has  some  photographs  which  lie  would  like 
to  present,  also,  and  we  will  stipulate  that  these 
were  photographs  taken  on  the  trail.  As  to  when 
or  under  what  circumstances,  of  course,  I  think  he 
should  explain  at  the  time  of  the  trial. 

Mr.  Schell :     Yes ;  we  intend  to. 

The  Court:  All  right.  We  have  finished  the 
plaintiff's  exhibits,  have  we,  now? 

Mr.  Lincoln:     Yes,  sir. 

The  Court :     Now,  Mr.  Schell. 

Mr.  Schell:  I  have  here  seven  photographs — I 
have  another  one,  but  that  is  a  duplicate  of  one 
already  in  evidence.  Four  of  these  photographs 
show  the  mule  ^^Chigger"  with  different  people  on 
board,  so  to  speak.  * '       ' 

The  Court:  Does  the  defendant  have  any  ex- 
hibits which  were  introduced  at  the  last  trial? 

Mr.  Schell:  No;  there  were  not  any  because  it 
was  a  [11]  non-suit,  you  remember. 

The  Court:     That  is  right. 

Mr.  Schell:     So  we  never  got  to  that  point. 

The  Court:  Very  well;  let  us  mark  these  for 
identification. 

Mr.  Schell:  There  were  several  more  of  that 
same  type  but  I  have  not  been  able  to  locate  them 

as  yet. 

The  Court:  Suppose  you  arrange  these  in  the 
order  in  which  you  would  like  them  to  go  in. 

Mr.  Lincoln:  I  don't  think  it  makes  any 
difference. 
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Mr.  Schell:  I  don't  think  it  makes  any  differ- 
ence.   I  will  just  put  them  in  this  way:  1,  2,  3,  4. 

The  Clerk :     A,  B,  C,  D. 

The  Court:  All  right;  they  will  be  marked  De- 
fendants' x\,  B,  C,  and  D.  Those  are  various  views 
of  the  mule  in  question. 

Mr.  Schell:     That  is  right. 

The  Court :     Do  you  stipulate  that  that  is  a  fact  1 

Mr.  Lincoln :  I  will  stipulate  that  they  are  photo- 
graphs. Of  course,  I  do  not  recognize  the  mule. 
No,  sir;  I  never  saw  it  or  him,  whichever  it  is. 

The  Court:  T  assume  there  will  be  testimony 
on  that. 

Mr.  Schell :  Yes.  There  may  ])e  a  couple  more 
of  those  lectures. 

Mr.  Lincoln:     That  is  all  right.  [12] 

Mr.  Schell:  Then,  here  are  some  of  the  locus 
of  the  accident. 

The  Court:  These  depict  the  topography  and 
general  surface  conditions  along  the  trail  at  or 
about  the  point  of  the  accident? 

Mr.  Schell :  Yes.  In  other  words,  that  is  about 
the  point  w^here  the  plaintiff  claims  he  involuntarily 
dismounted. 

Mr.  Lincoln:     With  the  mule's  assistance. 

The  Court:  I  do  not  suppose  you  recognize  this 
scene  1 

Mr.  Lincoln:  No,  sir;  I  do  not.  I  am  sorry.  I 
never  saw^  that,  and  I  am  afraid  I  would  not  recog- 
nize it,  anyway. 

The  Court:  Mr.  Clerk,  will  you  mark  these  three 
photosrraphs  as  Defendants'  exhibits  next  in  order? 
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The  Clerk:     E,  F,  and  G  for  identification. 

The  Court:     E,  F,  and  G  purport  to  depict 

Mr.  Schell:     The  locus. 

The  Court:     of  the  scene  v/ere  the  accident 

occurred.  Have  you  any  others  to  offer,  Mr.  Schell  *? 

Mr.  Schell:  No;  nothing  else,  unless  I  will  be 
able,  before  the  trial,  to  find  some  more  of  the 
first  type. 

The  Court:  Yes.  I  do  not  mean  to  foreclose  you. 
I  would  just  like  to  get  all  of  them  marked  as  far 
as  counsel  can  proceed  respecting  the  trial. 

The  circular  that  is  quoted  from  on  page  3  of 
the  stipulation,  I  assume  is  one  of  the  circulars  that 
has  been  [13]  marked  for  identification. 

Mr.  Lincoln:  I  think  not,  sir.  I  have  in  mind 
that  there  was  another  circular  which  contained 
that  phraseology,  copy  of  which  I  showed  to  coun- 
sel during  our  discussions. 

The  Court:  Apparently  the  caption  is  ** Trail 
Trips  into  the  Canyon." 

Mr.  Lincoln :     Oh,  yes ;  here  it  is. 

The  Court:  I  think  the  clerk  might  open  , that 
up  for  you. 

Mr.  Lincoln:  Your  Honor  is  quite  right;  it  is 
in  Exhibit  A. 

The    Court:     Exhibit    1,    yon    mean,    Plaintff's 

Exhibit  1^ 

Mr.  Lincoln :     Exhibit  1 ,  I  should  say ;  yes,  sir. 

The  Court:  Is  tliere  anything  further  that  eitber 
of  you  gentlemen  can  suggest  that  we  might  dispose 
of  today  that  will  shorten  the  trial  ? 
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Mr.  8cbell:     I  can  think  of  nothing  further. 
The  Court:     When  would  you  like  to  try   this 
case? 

(Discussion  as  to  time  of  trial  omitted  from 
transcript.) 

The  Court:  Do  you  want  to  stipulate  that  the 
record  made  here  this  afternoon  may  be  deemed 
a  part  of  the  record  of  the  triaH 

Mr.  Lincoln :     Yes ;  I  think  so. 

The  Court:  Would  you  want  to  have  the  re- 
porter write  it  up  and  file  it  to  embody  your  sti])U- 
lations?  [14] 

Mr.  Lincoln:  Yes,  I  think  he  should,  your 
Honor. 

Mr.  Schell:     All  right;  that  is  satisfactory. 

The  Court:  Will  it  be  stipulated  that  the  cost 
of  preparing  the  transcript  will  abide  the  event  of 
the  trial  or  be  one  of  the  costs  of  the  trial  ^, 

Mr.  Schell:    Yes. 

The  Court:  I  would  suggest  that  the  reporter 
might  hold  it  open  and  we  will  include  w-hatever 
additional  brief  proceedings  we  may  have,  and  then 
he  can  put  it  all  in  at  the  time  of  the  trial.  We 
miirht  have  a  few  more  documents  to  mark  and 
we  can  have  them  shown  before  the  trial.  T  do  not 
suppose  there  will  be  much  additional. 

Mr.  Lincoln:     I  do  not  think  so,  do  you? 

The  Court:  Very  well,  then,  it  is  stipulated  by 
both  of  you  that  this  may  be  a  part  of  the  record? 

Mr.  Lincoln:     Yes,  sir. 
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The  Court:  And  that  the  cost  of  it  will  abide 
the  event  of  the  trial  and  it  mav  be  taxed  as  costs 
upon  the  conclusion  of  the  trial. 

Mr.  Lincoln:     So  stipulated. 

The  Court :     Is  that  your  stipulation,  Mr.  Schell  ? 

Mr.  Lincoln:  And  that  the  present  cost  is  to  be 
shared  by  us  equally. 

The  Court:  Yes,  sir.  Is  that  so  stipulated,  Mr. 
SchelH 

Mr.  Schell:     Yes,  sir.  [15] 

Mr.  Lincoln:     Yes,  sir. 

The  Court:  Thank  you,  gentlemen.  It  will  be 
April  29,  at  10:00  o'clock,  for  further  i)re-trial. 

(Whereupon,  an  adjournment  was  had  until 

10:00  o'clock  a.m.,  Monday,  April  29,  1946.) 
*  *  *  *  *  *  * 

Mr.  Lincoln :     Plaintiff  is  ready,  sir. 
Mr.  Schell :     The  defendant  is  ready. 
The  Court :     Is  it  stipulated,  gentlemen,  that  the 
jurors  are  all  in  their  places  ? 
Mr.  Lincoln:     Yes,  sir. 
Mr.  Schell :     So  stipulated. 

EMMETT  MYRON  ENNIS 
called  as  a  witness  by  plaintiff,  being  first  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Please  state  your  name. 

The  Witness:     Emmett  Myron  Ennis. 

Direct  Examination 
By  Mr.  Lincoln : 

Q.     Where  do  you  live,  Mr.  Ennis? 

A.  Grand  Canyon,  Arizona;  Grand  Canyon 
National  Park. 
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(Testimony  of  Emmett  Myron  Ennis.) 

Q.     And  about  how  long  have  you  lived  there? 

A.  Well,  I  first  went  to  work  there  in  April, 
1907. 

Q.     For  whom  did  you  go  to  work  at  that  time"? 

A.     Fred  Harvey. 

Q.  And  you  are  still  w^orking  for  the  Harvey 
Company?  A.     I  am. 

Q.     Or  Fred  Harvey,  whichever  you  may  call  it? 

A.     I  am. 

Q.  In  1942  you  were  working  for  the  Fred 
Harvey  Company,  were  you?  A.     I  was. 

Q.     In  what  capacity,  Mr.  Ennis? 

A»  Assistant  manager  of  the  transj)ortatioii 
department. 

Q.  Did  that  have  to  do  with  these  mule  trips 
down  to  the  canyon?  [33]  A.     It  does. 

Q.  During  the  time  that  you  were  working  for 
the  Fred  Harvey  Company  did  you  go  down  the 
Bright  Angel  Trail  to  the  Colorado  River  from  time 
to  time? 

A.     Oh,  probably  between  1500  and  2,000  times. 

Q,  How  wide  across  is  the  Grand  Canyon  there 
at  El  Tovar?  A.     11  miles. 

Q.  And  how  deep  is  it  from  the  rim  to  the 
Colorado  River?  A.     About  4,800  feet. 

Q.     How  long  is  the  Bright  Angel  Trail  ? 

A.     Eight  miles. 

Q.  There  is  another  trail,  too,  isn't  there,  called 
the  ^^Kaibab"? 

A.     There  is  the  Kiabab  Trail;  yes,  sir. 

Q.     How  do  you  spell  that,  please? 

A.     K-a-i-b-a-b. 
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(Testimony  of  Emmett  Myron  Ennis.) 

Q.  Thank  you.  And  where  is  that  trail  situated 
with  reference  to  the  Bright  Angel  Trail? 

A.     Three  miles  and  a  half  east. 

Q.  Also,  of  course,  starting  from  the  south  rim, 
that  is,  this  same  rim  that  the  Bright  Angel  Trail 
starts  from,  is  that  right?  A.     It  does.  [34] 

Q.  Is  that  a  longer  or  a  shorter  trail  to  the 
river?  A.     It  is  a  shorter  trail  to  the  river. 

Q.     And  about  how  much  shorter? 

A.  Seven  and  one-half  miles  from  the  rim  to  the 
ranch. 

Q.  On  the  south  rim  of  the  Canyon  was  there 
at  that  time  a  hotel?  A.     There  was. 

Q.     What  is  the  name  of  that  hotel? 

A.     The  El  Tovar. 

Q.     About  how  old  was  the  El  Tovar? 

A.     Built  in  1904. 

Q.  I  show  you  some  postal  card  pictures  and 
ask  you  if  you  can  tell  me  what  those  may  be 
pictures  of? 

Mr.  Schell:  I  have  not  seen  those  pictures, 
counsel. 

Mr.  Lincoln:  I  am  sorrv.  I  thoii^'ht  I  showed 
those  to  you. 

Mr.  Schell:     You  showed  me  so  many  things. 

The  Court:  Have  those  been  marked  for  identi- 
fication? 

Mr.  Lincoln:  No,  sir;  these  are  new  ones.  I  am 
sorry.   I  thought  I  showed  you  these. 

Mr.  Schell:  They  are  |;retty  pictures.  I  can't 
quite   see   the   materiality   of   them,    if   tlie    Coiut 
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(Testimony  of  Emmett  Myron  Ennis.) 
please,  as  to  this  particular  case.    I  object  to  them 
on  that  ground.    I  can't  see  where  it  is  material. 
I  think  there  is  a  dining  [35]  room  in  the  hotel 
and  the  lobby. 

Mr.  Lincoln:     Well,  we  felt 

The  Court:     Is  there  a  pending  question? 

Mr.  Schell :     Yes,  if  your  Honor  please. 

The  Court:     Please  read  it,  Mr.  Reporter. 
(Question  read  by  the  reporter.) 

The  Court:     You  may  answer. 

A.  That  is  a  picture  of  the  El  Tovar  Hotel  taken 
from  the  east  side. 

The  Court:  Does  the  card  state  that  it  is  a 
picture  of  the  El  Tovar  ETotel? 

The  Witness:     Yes,  sir. 

The  Court:     Do  you  wish  those  marked? 

Mr,  Lincoln :     Please.    Thank  you. 

The  Witness:  This  is  the  El  Tovar  Hotel  taken 
from  the  west,  looking  east.  This  is  a  picture  of 
the  lobliy  of  the  El  Tovar  Hotel,  and  a  picture  uf 
the  dining  room  of  the  El  Tovar  Hotel. 

The  Court:  T^et  them  be  marked  in  the  order 
identified  by  the  witness  as  Plaintiff's  Exhibits 
1-A,  1-B,  1-C,  and  1-D.   Are  there  four  only? 

Mr.  ITiincoln:     Yes,  sir. 

The  Court:     For  identification. 

Mr.   Lincoln:     Sir? 

The  Court:  They  are  marked  for  identification. 
You  [36]  have  not  offered  them  into  evidence  yet. 

Mr.  Lincoln:     Oh,  Well,  T  now  offer  tlu^m,  sir. 
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Mr.  Scliell:  There  is  an  objection,  your  Honor. 
I  do  not  see  the  materiality. 

The  Court:  Objection  overruled.  They  may  be 
received  into  evidence. 

Q.  (By  Mr.  Lincoln) :  I  show  you  a  photo- 
graph, Mr.  Ennis.  Can  you  tell  me  whether  or  not 
that  is  a  photograph  of  the  Grand  Canyon  ? 

The  Court:     Has  that  been  heretofore  marked? 

Mr.  Lincoln:  It  has  not;  no,  sir.  None  of  these 
which  I  am  about  to  present,  your  Honor,  have  been 
marked. 

A.     That  is  a  photograph  of  the  Grand  Canyon. 

The  Court :  Let  it  be  marked  Exhibit  1-E  for 
identification. 

Mr.  Lincoln:     We  will  offer  this,  sir. 

The  Court:     Received  into  evidence. 

The  Clerk:     So  marked. 

Q.  (By  Mr.  Lincoln):  I  show  you  now,  Mr. 
Ennis,  a  colored  picture,  a  double-page  picture,  and 
ask  you  if  that  picture  on  the  front  and  also  the 
pictures  which  are  on  the  back  of  that  are  any 
place  which  you  recognize  ? 

Mr.  Schell:  May  we  have  those,  Mr.  Lincoln,  as 
to  when  they  were  taken  and  where,  possibly?. 

Mr.  Lincoln:  Well.  I  can  best  answer  that,  your 
Honor,  [37]  by  saying  that  these  pictures  were 
taken  by  myself  from  the  August  number  of  ''Ari- 
zona Highways,"  published  in  1947,  a  magazine. 

The  Court:  The  material  time  in  this  ^ase  is 
what  things  looked  like  in  June,  1942. 

Mr.  Lincoln:  Yes,  sir.  I  am  going  to  ask  him 
that. 
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The  Court:  I  think  you  might  as  well  ask  him 
with  respect  to  all  of  these. 

A.  Those  are  all  pictures  taken  of  Grand  Can- 
yon and  different  parts  of  it. 

Q.  (By  Mr.  Lincoln)  :  Has  the  Grand  Canyon 
changed  in  its  aspect  since  1942 "? 

A.     Not  to  the  material  eye. 

The  Court :  Do  all  these  pictures  you  have  iden- 
tified up  to  this  point  fairly  represent  the  things 
purported  to  be  shown  as  they  existed  in  June  of 
1942  ? 

The  Witness:  I  don't  think  there  is  anybody 
could  pick  out  any  difference. 

The  Court:  Do  you  offer  that  double-page 
picture  ? 

Mr.  Lincoln  :  We  offer  the  double-page  one ;  yes, 
sir. 

The  Court:  Received  into  evidence,  and  it  will 
be' marked  Exhibit  1-F. 

The  Clerk:  Yes,  your  Honor. 
'Q.  (By  Mr.  Lincoln) :  I  show  you  another  col- 
ored picture  which  has  upon  the  front  of  it  the 
designation  ^'Arizona  Higliw^ays,"  August,  1947, 
and  ask  you  if  that,  [38]  together  with  the  picture 
on"  the  opposite  sifle  of  it,  is  one  which  you  recog- 
nize as  being  any  portion  of  the  Canyon? 

A.  The  one  with  the  ^* Highways"  magazine  is 
a  picture  taken  from  the  south  rim ;  the  one  on  the 
other  side  is  a  picture  taken  from  the  north  rim. 

Mr.  Schell:  I  wonder  if  you  could  speak  just  a 
little  louder,  please,  Mr.  Ennis "? 

The  Witness :     Yes,  sir. 
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The  Court:  Would  you  like  that  last  answer 
read? 

Mr.  Schell:  No;  I  got  it,  but  with  some 
difficulty. 

The  Court:     Do  vou  offer  that? 

Mr.  Lincoln:     We  will  offer  this,  sir. 

The  Court :     Received  into  evidence. 

The  Clerk:     1-G. 

Q.  (By  Mr.  Lincoln)  :  I  show  you  another  col- 
ored picture  with  two  smaller  pictures  on  the 
obverse  of  it.  Will  you  tell  me,  please,  if  you  recog- 
nize that  also  as  being  some  portion  of  the  Grand 
Canyon  ?  A.     They  are. 

Mr.  Lincoln :     We  offer  this  one,  sir,  please. . 

The  Court :     Received  into  evidence. 

The  Clerk:     1-H. 

Q.  (By  Mr.  Lincoln):  I  have  another  colored 
picture  with  two  smaller  pictures  on  the  back  of 
that  one.  Do  you  also  recognize  that  as  a  portion 
of  the  Canyon?  [39]  •  .- 

A.     I  do.  -    .  c  : 

Mr.  Lincoln:     We  offer  that  one,  sir. 

The  Court:     Received  into  evidence.     .     .   ■.. 

The  Clerk:     1-L 

Q.  (By  Mr.  Lincoln):  Mounted  upon  a  piece 
of  paper,  Mr.  Ennis,  I  sliow  you  four  colored  pic- 
tures. If  you  recognize  those  pictures  as  being  any 
portion  of  the  Canyon,  will  you  tell  us,  please,  what 
portion  of  the  Canyon  they  represent  ?  v 

A.  The  picture  in  the  top  left-hand  corner  iR  v. 
picture  of  Ribbon  Palls;  the  top  right-hand  ^ picture 
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is  a  picture  of  Indian  Gardens;  the  picture  in  the 
lower  left-hand  is  a  picture  taken  of  the  River,  look- 
ing down  the  Canyon ;  and  the  other  one  is  a  i)icture 
of  the  Canyon,  taken  from  a  trail. 

Mr.  Lincoln:     Thank  you.   We  offer  this,  sir. 

The  Court :     Received  into  evidence. 

Mr,  Schell:  Is  that  also  from  that  magazine 
article? 

Mr.  Lincoln:     Yes. 

The  Clerk :     Marked  1-J. 

Q.  (By  Mr.  Lincoln)  :  In  1942,  Mr.  Ennis,  were 
you  familiar  with  the  general  floor  plan  of  El  Tovar, 
the  hotel  itself?  A.     I  was. 

Q.  Going  from  the  main  entrance  into  the  gen- 
eral [40]  lobby  and  looking  toward  the  left  was 
there  at  that  time  a  small  room  where  they  sold  the 
tickets  to  various  excursions'? 

A.     Known  as  the  transportation  desk. 

Q.    Yes. 

The  Court :     Please  talk  a  little  louder,  Mr.  Ennis. 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Lincoln)  :  ''Known  as  the  trans- 
portation desk,''  you  said?  A.     Yes,  sir. 

Q.  And  at  that  place  did  they  sell  tickets  for  a 
mule  ride  down  from  the  south  rim  to  Phantom 
Ranch  and  back  again?  A.     They  did. 

Q.  Do  you  remember  what  the  charge  was  for 
that?  A.     $18.00. 

Q.  That  included  the  stopover  at  Phantom 
Ranch,  a  stopover  at  night  at  Phantom  Ranch, 
didn't  it?  A.     That  was  all  the  expense. 
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Q.     And  they  also  crossed  the  Colorado  River? 

A.     It  did. 

Q.  By  the  way,  how  wide  is  the  Colorado  River 
at  that  point?  A.     The  bridge  is  440  feet. 

Q.  From  where  did  the  mule  trains,  if  I  may  use 
the  expression — what  did  you  call  that  excursion? 

A.  We  called  it  the  River  Trip  or  the  Phantom 
Ranch  trip,  either  one.  [41] 

Q.     From  where  did  that  river  trip  start? 

A.     The  head  of  the  Bright  Angel  Trail. 

Q.     In  a  corral  there? 

A,     In  a  stone  corral. 

Q.  I  show  you  another  colored  picture — taken 
also,  your  Honor,  from  the  same  magazine.  I  might 
suggest  that  all  the  colored  pictures  which  I  pre- 
sent, except  an  ad,  were  taken  from  this  same  maga- 
zine, this  same  issue.  Is  that  a  picture  of  the  corral 
that  you  just  spoke  of  where  they  start  from  ? 

A.  That  is  a  picture  of  the  loading  corral  at  the 
head  of  Bright  Angel  Trail. 

Q.     And  about  as  it  was  in  1942  ? 

A.     Just  the  same. 

Mr.  Lincoln:  Thank  you,  sir.  We  will  offer 
this,  your  Honor. 

The  Court :     Received  into  evidence. 

The  Clerk :     1-K. 

Q.  (By  Mr.  Lincoln)  :  How  many  people  are 
there  in  a  party  or,  shall  we  say,  in  a  string?  Is 
that  the  way  3^ou  describe  it? 

A.  In  a  string.  Whatever  there  is  to  go  up  to  10 
people. 
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Q.     Not  more  than  10 '^ 

A.     Not  more  than  10.  [42] 

Q.     And  does  each  one  have  a  guide "? 

A.     They  do. 

Q.  Where  is  the  guide  with  reference  to  the 
head  or  the  tail  of  the  string? 

A.     He  always  leads  the  party. 

Q.  So  that  none  of  the  persons — I  believe  you 
call  them  *^ dudes,"  don't  you?  A.     Correct. 

Q.  That  is,  any  person  who  is  not  the  guide  is 
a  dude?  A.     He  is  a  dude. 

Q.  It  doesn't  make  any  difference  whether  he 
is  a  cowboy  or  an  employee  of  the  Harvey  Company 
or  some  stranger,  is  that  right? 

A.  As  long  as  he  is  not  working  for  the  trans- 
portation, he  is  a  dude. 

Q.  I  see.  So  that  none  of  these  dudes,  then, 
w^ould  be  able  to  get  ahead  of  the  guide,  is  that 
right?  A.     That  is  right. 

Q.  x\nd  the  guide  keeps  the  pace  so  that  none  of 
them  can  go  any  faster?  A.     That  is  right. 

Q.  But  some  of  them  do,   T  suppose,  on  occa- 
sions perhaps  go  a  little  slower,  is  that  right? 
A.  That  is  right.  [43] 
Q.  In  which  case  what  does  the  guide  do? 

A.  Stops  and  waits  until  they  catch  up,  and 
tries  to  get  them  to  ride  their  mule  up  and  keep  up 
with  the  rest  of  the  party. 

Q.     How  wide  is  this  Bright  Angel  Trail? 
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A.  Oh,  anywheres  from  four  feet  to  10  or  12  feet 
in  places. 

Q.     That  is  where  they  have  turn-outs,  isn't  it? 

A.     Not  necessarily. 

Q.  But  the  great  majority  of  the  distance  is 
about  four  or  five  feet  wide,  would  you  say? 

A.     About  that;  yes,  sir. 

Q,  Now,  these  mules  which  you  have  there,  who 
selects  the  mule  originally?  I  mean  by  that  who 
buys  the  mule  originally? 

A.  Well,  at  that  time  the  manager  that  was 
there  ahead  of  me  bought  the  mules,  Mr.  Shirley. 

Q.     Is  he  here  today? 

A.     No.    Mr.  Shirley  passed  away. 

Q.  And  after  the  mules  were  purchased  what 
was  done  wdth  them? 

A.  They  was  broke  to  pack  and  ride,  and  ride 
by  the  guides  or  packers. 

Q.  Tell  us,  please,  Mr.  Ennis,  what  you  mean 
by  ^'pack.''  [44] 

A.  Well,  we  have  to  pack  all  the  stuff  that  goes 
into  the  Grand  Canyon  and  to  Phantom  Ranch 
goes  down  on  mules,  hay,  grain,  food,  everything 
goes  down  on  mules.  These  mules  are  put  in  the 
pack  train  until  they  are  gentle  and  can  know  how 
to  handle  theirselves  on  the  trail.  Then  the  packers 
start  in  to  ride  them,  then  the  guides  ride  them 
and  eventually  they  get  into  the  dude  string. 

Q.     When  do  they  Q;et  into  the  dude  string? 

A.  Whenever  the  trail  foreman  satisfies  him- 
self that  they  are  safe  for  dudes  to  ride. 
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Q.  How  long-  a  period,  that  is,  how  long  a  period 
in  time  does  it  ordinarily  take  a  mule  from  the  time 
that  he  is  purchased  to  the  time  that  he  is  fit  to  go 
into  the  dude  string? 

A.  That  all  depends  on  the  mule.  Anywheres 
from  eight  months  to  tw^o  years. 

Q.  The  packing  which  you  speak  of  is  usually 
done  on  that  other  trail,  the  Kaibab  Trail,  isn't  it? 

A.  Most  of  the  time;  not  always.  They  are 
packed  on  both  trails. 

Q.     Do  you  know  this  mule  Chiggers? 

A.     I  do. 

Q.  How  long  have  you  known  it?  I  believe  a 
mule  is  an  *4t,"  isn't  it,  neither  a  male  nor  a 
female  ? 

A.  Well,  that  all  depends  on  the  company  we 
are  in.  [45] 

Q.  In  any  event,  how  long  have  you  knowTi  this 
animal?   We  will  call  it  that.  A.     Since  1938. 

Q.  That  was  when  it  was  first  purchased  for  the 
Harvey  Company?  A.     That  is  right. 

Q.  Do  you  know  what  was  done  with  the  mule 
after  that? 

A.     He  went  through  the  regular  training  period. 

Q.  Do  you  know  that  of  your  own  knowledge  or 
own  memory  of  him?  A.     I  do. 

Q.  How  long  had  he  been  on  the  Bright  Angel 
Trail  carrying  mules  (dudes)  up  to  June  of  1942? 

Mr.  Schell:     You  mean  ^' dudes." 

The  Witness:     Carrying  what? 
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Mr.  Lincoln:  I  beg  your  pardon.  I  beg  pardon. 
Carrying  dudes,  up  until  1942"? 

A.  He  went  on  the  dude  trail,  I  believe,  in  1940, 
that  is,  as  a  dude  mule. 

Q.  Yes.  Was  he  on  there  fairly  constantly  from 
that  time  on  until  1942 '^  A.     He  was. 

Q.  Wasn't  there  some  time  during  which  there 
were  no  excursions  at  all  by  reason  of  certain  gov- 
ernmental regulations'?  [46] 

A.     The  Government  never  regulated  the  mules. 

Q.  No.  But  didn't  they  regulate  the  excursions 
going  up  and  down"?  A.     No. 

Q.  You  continued  your  excursions  the  entire 
time?  A.     All  during  the  war. 

Q.  Prom  1940  to  '42.  One  of  those  pictures,  Mr. 
Ennis,  you  said  was  a  picture  of  Indian  Gardens. 
Where  is  Indian  Gardens  with  reference  to  the 
Bright  Angel  Trail? 

A.     It  is  on  the  Bright  Angel  Trail. 

Q.     And  about  how  far  from  the  rim? 

A.     Pour  and  one-half  miles. 

Q.     That  is,  figuring  the  circuitous  route? 

A.     That  is  right;  that  is  the  trail  mileage. 

Q.     Not  straight  down,  of  course? 

A.     That  is  trail  mileage. 

Q.  And  it  follows  the  contour  of  the  hill  or 
mountain,  whatever  it  is  there,  doesn't  it? 

A.  Well,  it  is  shot  out  in  the  most  feasible 
places. 
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Q.  I  am  .showino-  yon  a  colored  photograph,  Mr. 
Emiis,  and  ask  you  whether  or  not  that  is  a  repre- 
sentation of  any  portion  of  the  Briglit  Angel  Trail 
as  it  was  in  1942? 

A.     No;  that  is  not  the  trail  in  1942. 

Q.  I  show  you  another  one  and  ask  you  this 
same  question  wdth  regard  to  that.  [47] 

A.  That  is  Jacob's  Ladder  on  the  Bright  Angel 
Trail. 

Q.     Is  that  as  it  was  in  1942? 

A.     That  is  an  old,  old  picture. 

Q.  I  see.  So  that  that  does  not  represent  it  in 
'42?  A.     No,  sir. 

Q.  A11  right;  we  don't  want  it  then.  I  show  you 
now  three  photographs  and  ask  you  if  any  one  of 
those  represents  the  Bright  Angel  Trail  as  it  existed 
in  '42? 

Mr.  Schell:  Just  a  moment.  Is  that  part  of  the 
trail  where  this  occurrence  occurred,  Mr.  Lincoln, 
or  just  some  part  of  the  trail? 

Mr.  Lincoln:  It  is  a  part  of  the  trail  itself. 
Where  this  occurrence  occurred. 

Mr.  ScheH:  If  it  is  just  some  other  part  of  the 
trail,  we  do  not  see  the  materiality  of  it,  if  the  court 
please.  Object  to  it  on  that  ground.  Pictures  of 
the  place  where  the  accident  occurred  is  one  thing. 

The  Court:     Overruled.    You  may  answer. 

A.     Those  pictures  are  taken  of  the  Kaibab  Trail. 

Q.  (By  Mr.  Lincoln)  :  T  show  you  another  pho- 
tograph which  appears  to  be  a  photograph  of  a 
river.    Do  you  recognize  that  one? 
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A.  That  is  the  river  at  the  foot  of  the  Bright 
Angel  Trail.  [48] 

Mr.  Lincoln:  We  will  offer  that  picture,  your 
Honor. 

The  Court:     Received  into  evidence. 

The  Clerk:     1-L. 

Q.  (By  Mr.  Lincoln)  :  I  show  you  some  other 
colored  pictures  and  ask  you  if  you  recognize  these — 
there  are  five  of  them — as  being  any  portions  of  the 
Bright  Angel  Trail  as  it  existed  in  1942*? 

A.     Those  three  are  as  the  trail  now  exists. 

The  Court:  Do  they  fairly  depict  those  portions 
of  the  trail  as  they  existed  in  June  of  1942 "? 

The  Witness:     Yes,  sir. 

Q.     (By  Mr.  Lincoln)  :     And  the  others  do  not? 

A.     No,  sir. 

Mr.  Lincoln:  May  we  offer  these  three,  your 
Honor,  in  sequence? 

The  Court:  Each  shows  a  different  portion  of 
the  trail,  does  it? 

The  Witness :     That  is  right. 

The  Court:  Are  they  otherwise  identifiable  in 
any  way  ? 

Mr.  Lincoln:  As  to  what  portions,  you  mean, 
your  Honor,  or  does  your  Honor  mean  w^hether 
they  were  taken  from  the  same  magazine? 

The  Court :  So  that  we  can  identify  them  in  tlie 
record  to  distinguish  one  from  the  other.  [49] 

Mr.  Lincoln:  jMr.  Somers,  your  Honor,  is  2:oin^ 
to  mark  each  one  bv  a  different  exhibit  number. 
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The  Court:     Very  well.    The  three  last  identified 

by  the  witness  will  be  received  into  evidence  and 

marked  Exhibit  1 

The  Clerk :     1-M,  1-N,  and  1-0,  your  Honor. 
The  Court:     We  will  take  the  morning  recess  at 

this  time.   You  may  step  down,  Mr.  Ennis. 

(The  court  admonished  the  jury  and,  as  the 
jury  was  retiring  from  the  courtroom,  Juror 
Upson  addressed  the  court  privately.) 

The  Court:     Did  the  reporter  get  that? 

The  Reporter :     I  could  not  hear  it,  your  Honor. 

The  Court :  If  you  want  to  ask  that,  Mr.  Upson, 
you  ask  it  after  the  recess. 

Juror  Upson:     To  whom  do  I  ask  it? 

The  Court :  You  ask  the  question  you  were  going 
to  ask  now.  You  may  ask  that  when  the  jury  comes 
in  after  recess. 

Juror  Upson:     And  I  address  you? 

The  Court:     Yes,  sir. 

Juror  Upson:     Thank  you. 

The  Court:  So  all  may  hear.  All  members  of 
the  jury  are  entitled  to  hear  all  proceedings  of  the 
case. 

Juror  Upson:  That  is  what  I  wanted  to  know. 
Thanks. 

The  Court:     Recess  for  five  minutes.  [50] 

(Short  recess.) 
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The  Court:  Is  it  stipulated,  gentlemen,  that  the 
jurors  are  all  in  their  places'? 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell :     So  stipulated. 

The  Court:     Proceed. 

Q.  (By  Mr.  Lincoln)  :  Mr.  Ennis,  will  you  tell 
us  a  little  about  this  Indian  Gardens,  that  is,  where 
it  is  and  what  it  looks  like? 

A.  Well,  we  call  it  halfway  down  the  Bright 
Angel  Trail  to  the  river.  There  is  a  big  bunch  of 
Cottonwood  trees  there;  there  is  a  pump  house 
where  we  pump  our  water  from  the  Gardens  back 
to  the  top  of  the  hotel  and  all  uses;  stables  there, 
hitch  racks  to  tie  the  mules  to.  It  is  just  a  regular 
rest  spot  from  going  down  and  coming  back. 

Q.  The  dudes  have  a  lunch  down  there,  do  they, 
in  going  down? 

A.  The  river  parties  eat  their  lunches  at  the 
river;  the  Phantom  Ranch  parties  eat  theirs  at 
Indian  Gardens. 

Q.  But  the  river  party,  as  you  call  it,  that  is  the 
party  which  goes  down 

A.     It  goes  down  and  back  the  same  day. 

Q.  They  just  stop  there  but  do  not  eat,  is  that 
right?  A.     No.  [51] 

Q.  Are  the  mules  watered  there  or  do  they  eat 
there?  A.     They  are  watered  there. 

Q.     And  that  is  all?  A.     That  is  all. 

Q.     About  how  long  a  stop  is  usually  made  there? 

A.  Well,  that  all  depends  on  the  party  and  the 
conditions ;  in  other  words,  from  an  hour  to  an  hour 
and  a  half. 
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Q.  I  believe  you  said  that  you  did  know  this 
particular  mule  Chiggers?  A.     I  do. 

Q.     Have  you  ever  ridden  it  yourself^ 

A.     I  have. 

Q.     Down  the  trail  and  back? 

A.     Down  the  trail  and  back. 

Q.     More  than  once?  A.     Several  times. 

Q.  In  the  winter  time  are  the  mules  still  used  on 
the  trail  or  are  they  sent  out  to  grass  or  to  pasture  ? 

A.  We  keep  enough  mules  there  in  the  wdnter 
time  to  take  care  of  the  winter  business;  the  rest 
of  the  mules  go  to  winter  pasture. 

Q.  Do  you  know  whether  or  not  Chiggers  was 
on  winter  pasture  before  this  accident  in  '42? 

A.     He  was.  [52] 

Q.     How  long  had  he  been  on  the  pasture? 

A.  Oh,  I  can't — well,  probably  w^ent  down  in 
October  and  come  back  there  around  the  middle  of 
May. 

Q.  Was  this  the  first  trip  which  he  had  made 
this  season?  A.     It  w^as. 

Q.  We  were  speaking  a  little  while  ago  about  a 
place  there  in  El  Tovar  in  the  hotel  where  they  sold 
tickets  for  these  trips.  I  show  you  what  seems  to 
be  a  circular  and  ask  you  if  you  remember  whether 
or  not  this  circular  was  being  distributed  at  that 
excursion  office,  if  I  may  use  the  term,  during  1942? 

Mr.  Schell:  Do  you  mean  the  transportation 
desk  ? 

Mr.  IJncoln:  Yes.  Thank  you  for  the  better 
designation,  Mr.  Schell. 

A.     Yes:  it  was. 
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Mr.  Lincoln:  We  will  offer  that  circular,  your 
Honor. 

The  Court:  Is  that  the  circular  heretofore 
marked  an  exhibit  for  identification"? 

Mr.  Lincoln:  Yes,  sir.  This  was  heretofore 
marked  Exhibit  No.  2,  sir. 

The  Court:     21 

Mr.  Lincoln :     Yes,  sir. 

The  Court :  It  will  be  received  as  Exhibit  2  into 
evidence.  [53] 

Q.  (By  Mr.  Lincoln) :  I  show  you  another 
paper  which  also  seems  to  be  a  circular  and  ask 
you  whether  or  not  you  recognize  that  as  being  a 
circular  distributed  by  the  transportation  desk  in 
the  summer  of  1942? 

A.  We  kept  those  in  the  racks  for  everybody  to 
help  theirselves. 

Q.  That  is,  they  were  distributed  all  over  the 
hotel,  is  that  right?  A.     All  over  the  Canyon. 

Mr.  Lincoln :  All  over  the  Canyon.  We  will  offer 
this,  your  Honor.  This  has  heretofore  been  marked 
Exhibit  No.  1. 

The  Court :  It  will  be  received  into  evidence  and 
marked  Exhibit  1-P. 

Mr.  Schell:     I  did  not  hear  that  last  number. 

The  Court:     The  next  letter,  Mr.  Clerk? 

The  Clerk:     1-P. 

The  Court :  The  circular  was  heretofore  marked 
on  the  pre-trial  as  Exhibit  1. 

Mr.  Lincoln:     Your  witness,  Mr.  Schell. 
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Cross-Examination 
By  Mr.  Rehell: 

Q.  Mr.  Ennis,  you  have  been  working  for  Fred 
Harvey  at  the  Canyon  since  1907? 

A.  I  started  work  for  him  the  first  time  in  April 
in  1907. 

Q.  A]id  you  have  worked  for  him  continuously 
since  that  time  ? 

A.  There  was  three  different  times  I  worked  for 
him.  I  went  to  World  War  I  and  did  not  come 
back  until  April,  1921. 

Q.  When  you  first  started  working  there  what 
was  the  type  of  work  you  did  ? 

A.     I  started  in  as  a  guide. 

Q.  And  as  such  guide  did  you  frequently  go  up 
and  down  that  trail?  A.     I  did. 

Q.     Who  maintains  this  Bright  Angel  Trail? 

A.  It  is  maintained  by  the  U.  S.  Government, 
the  National  Park  Service,  Department  of  the 
Interior. 

Q.  Do  you  or  does  the  Government  have  men 
stationed  there  near  the  Bright  Angel  Trail? 

A.  They  have  men  practically  every  day  that 
drops  over  there;  they  are  rangers;  at  the  start- 
ing time  of  the  trail  trips. 

Q.  Do  your  trail  trips  work  under  the  super- 
vision of  these  rangers? 

Mr.  Lincoln:  Objected  to  as  calling  for  a  conclu- 
sion of  the  witness  and  entirely  immaterial. 

The  Court:     Sustained  in  that  form.  [55] 
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Q.  (By  Mr.  Schell)  :  Does  the  Government,  the 
Park  Service,  maintain  a  camp  in  the  general  vicin- 
ity of  the  El  Tovar  Hotel? 

Mr.  Lincoln :     Objected  to  as  being  immaterial. 

The  Court:     Overruled. 

Mr.  Lincoln:     Not  proper  cross-examination. 

The  Court:     Overruled.  He  may  answer. 

A.     They  do. 

Q.     (By  Mr.  Schell)  :     And  where  is  that  located  ? 

A.  It  is  southwest — or  southeast  of  the  head  of 
the  trail. 

Q.  How  many  men  do  they  keep  around  there, 
approximately  ? 

A.     It  would  be  just  an  estimate. 

Q.     Well,  give  us  your  best  estimate. 

A.  Oh,  I  would  say  the  Park  Service  has  in  the 
neighborhood  of  75  employees  the  year  'round. 

Q.  When  these  trail  trips  start  out  what  is  the 
custom  there  with  reference  to  the  Government  men 
being  present  or  otherwise  ? 

Mr.  Lincoln:  Object  to  that — just  a  minute, 
please,  Mr.  Ennis.  We  will  object  to  that  as  being 
entirely  immaterial,  not  proper  cross-examination.  I 
respectfully  submit,  your  Honor,  we  are  not  criticiz- 
ing the  Federal  Government;  we  are  not  criticizing 
anybody  but  the  Harvey  [56]  Company. 

The  Court :  What  would  be  the  purpose  of  it,  Mr. 
Scheie 

Mr.  Schell:  Just  to  show  that  the  general  thing 
is  supervised  by  the  Govei-nment  and  they  approve 
of  the  methods  used  in  the  handling. 
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The  Court:  Is  there  any  contention  here  that 
the  Government  had  anything  to  do  with  these  trips'? 

Mr.  Schell:  No.  Not  to  that  effect,  no;  just  that 
the  Grov^ernment  supervises  the  operation,  as  in  the 
National  Parks,  checks  them  and  sees  that  they  are 
conducted  in  accordance  with  Government  stand- 
ards. 

The  Court:  Is  tliere  any  contention  that  any 
agency  of  the  Government  had  anything  to  do  with 
these  mules  or  this  trip*? 

Mr.  Schell:  I  do  not  think  this  particular  trip, 
except  they  do  check  to  see  what  is  the  training  of 
the  mules,  etc. 

The  Court:     Sustained. 

Q.  (By  Mr.  Schell)  :  The  Bright  Angel  Trail 
referred  to,  is  that  the  same  as  it  was  when  you  first 
came  there  or  has  it  changed? 

A.     It  has  changed. 

Q.     And  changed  hefore  1942?  A.     It  was. 

Q.  And  Indian  Gardens,  you  say,  is  approxi- 
mately half  [57]  way  to  the  river  ? 

A.     Approximately. 

Q.  Where  did  this  particular  trip,  this  Phantom 
Ranch  trip,  go?  Just  tell  us  after  it  gets  down  to 
the  river,  what  does  it  do? 

A.  It  goes  up  what  is  known  as  the  river  trail 
which  intersects  the  Kaibah  Trail,  crosses  the  Kai- 
bab  bridge  on  over  to  the  banks  of  Bright  Angel 
Creek  and  up  to  the  ranch. 

Q.  With  reference  to  the  training  of  the  muleSj 
is  that  under  your  supervision  generally  ? 
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A.  Generally,  yes;  but  it  is  directly  under  the 
trail  foreman,  which  is  my  assistant  or  general 
foreman. 

Q.     Just  a  little  louder,  please. 

A.  Generally  under  me,  but  the  direct  training 
comes  under  the  trail  foreman,  one  of  my  assist- 
ants who  is  directly  responsible  for  the  mules. 

Q.  During  the  summer  approximately  how  many 
trips  do  you  make  dov/n  during  the  months,  say, 
June,  July,  and  August,  per  day  down  that  trail? 

A.  You  mean  how  many  people  do  we  take 
down  ? 

Q.    Yes. 

A.  Well,  that  varies.  Anywheres  from  50  up 
to  80. 

Q.  You  say  that  the  mules  are  first  started  in 
on  packing.  Will  you  explain  just  what  course  the 
mules  are  put  through  in  training  ?  [58] 

A.  Well,  when  the  mules  are  first  brought  to 
the  Canyon  they  are  broke  to  ride,  and  then  they 
have  pack  saddles  put  on  them.  We  tie  canvas  on 
each  side,  tie  an  old  automobile  tire  on  the  side, 
something  that  will  flop  around,  and  then  let  them 
run  and  kick  until  they  get  tired  of  it,  until  they 
get  used  to  that  stuff  hanging  there.  We  hang  every- 
thing in  the  world  that  we  can  find  on  there  that 
would  scare  a  mule  until  he  gets  used  to  having 
them.  Then  he  is  taken  out  to  the  pack  train,  and 
the  first  few  trips  the  mule  is  soft  and  he  goes  down 
the  trail  light,  just  the  saddles  on,  and  then  they 
put  a  little  load  on  him.  Finally,  they  get  him  har?!- 
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ened  in  and  gentled  down  to  where  they  can  put  tlie 
usual  150  ])ounds  on  the  mule  and  go  down  and 
back.  And  the  guides  that  is  with  the  pack  train, 
at  that  time  tliey  start  in  as  quick  as  the  mule 
begins  to  gentle  real  gentle,  they  will  ride  one  mule 
down  to  the  ranch  under  pack  and  then  he  will 
saddle  up  another  mule  and  ride  him  back.  Some- 
times they  will  ride  two  mules  on  the  way  back, 
change.  So  finally,  the  packer  decides  that  the  mule 
is  gentle  enough  for  a  guide  to  ride.  He  is  brought 
to  town  and  he  rides  him  in  and  out  of  the  Canyon 
trail  until  the  guide  decides  that  the  mule  is  gentle 
enough  for  dudes.  He  tells  Mr.  Bradley.  Mr.  Brad- 
ley will  v/atch  the  mule  a  few  days,  maybe  ride  him 
himself,  make  a  trip  on  him,  and  he  will  decide  that 
the  mule  has  got  gentle  enough  to  carry  [59]  dudes, 
and  then  he  will  put  a  dude  on  him.  And  they 
always  put  him  next  to  the  guide  and  the  guide  will 
watch  him  a  day  or  two,  and  finally  he  just  works 
right  in. 

Q.  This  particular  mule  Chiggers,  you  say  you 
have  known  him  since  '38,  when  he  came  to  the 
Canyon.   Is  the  mule  still  Chiggers? 

A.     He  is. 

Q.     Do  you  still  use  him  ? 

Mr.  liincoln:     Objected  to  as  immaterial. 

A.     Still  in  use. 

The  Court:     Sustained. 

Mr.  Lincoln:     May  the  answer  go  out,  please? 

The  Court:     The  answer  is  stricken. 

Mr.  Lincoln:  And  the  jury  instructed  not  to 
consider  it. 
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The  Court:  The  jury  is  instructed  to  disregard 
the  testimony  at  present.    The  issue  is  in  1942. 

Q.  (By  Mr.  Schell)  :  Do  you  know  what  the 
mule  did  in  1938  and  '39? 

A.     In  1938  and  '39  he  was  on  the  pack  train. 
Q.     Did  he  ever  go  into  the  dude  string? 
A.     He  went  into  the  dude  string  in  '40. 
Q.     Did   he   work   in   the    dude   string   in   1940 
and  '41?  A.     He  did. 

Q.  What  did  you  observe  about  this  particular 
mule  Chiggers?  [60] 

A.  Well,  my  attention  was  called  to  Ohiggers  by 
the  packers  when  he  first  come  out  there.  The  packer 
was  bra^gging  about  what  a  gentle  mule  he  was  and 
w^hat  a  pet  he  was  making. 

Mr.  Lincoln:  We  ask  that  the  remarks  of  the 
packer  to  this  witness  be  stricken  out  as  being 
hearsay. 

The  Court :     Motion  denied. 

Q.  (By  Mr.  Schell)  :  Then  did  you  have  occa- 
sion to  ride  him  ? 

A.  I  think  I  rode  him  the  first  time  in  '40  to 
the  Phantom  Eanch  on  a  fishing  trip. 

Q.     And  what  did  you  observe  about  ihe  mule? 

A.     He  was  a  very  gentle  nuile.    You  could  get 

off  of  him  any  place  on  the  trail  and,  without   a 

rope,  he  would  follow  you,  or  you  could  drop  it  a)id 

he  would  stand. 

Q.  Did  you  see  the  nnile  from  time  to  time,  then, 
after  1940  and  '41? 

A.  Every  few  days,  wlienever  I  hap|;ened  to  be 
around  the  barns  or  over  to  the  corrals. 
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Q.  Did  you  ever  see  the  mule  do  anything  out 
of  the  ordinary  during  all  that  time? 

A.     I  never  did. 

Mr.  Lincoln:  We  certainly  will  object  to  this 
line  as  immaterial.  So  far  as  that  phase  of  it  is 
concerned,  I  would  like  to  be  heard  on  the  question, 
perhaps  properly  [61]  without  presenting  such 
thoughts  as  I  have  on  that  matter  before  the  jury. 

The  Court:     The  answer  is  in. 

Mr.  Lincoln :  Pardon  me,  sir.  I  did  not  under- 
stand the  answer  was  in.  If  it  is  in,  may  it  be 
stricken  out  for  the  purpose  of  attacking  it  by  my 
objection? 

The  Court :  Yes ;  the  answer  may  go  out  for  that 
purpose.  Will  you  read  the  question,  Mr.  Reporter  ? 

(Question  read  by  the  reporter.) 

The  Court:     Your  objection? 

Mr.  Lincoln:  We  object  to  it  as  being  entirely 
immaterial.  Our  position  with  relation  to  that,  your 
Honor,  is  that  it  does  not  make  a  bit  of  difference 
if  a  man  drives  an  automobile  for  years  and  years, 
but  yesterday  he  was  in  an  accident. 

The  Court:  0])jection  overruled.  The  answer 
may  stand. 

Mr.  Lincoln:  Was  there  an  answer  there,  Mr. 
Reporter  ? 

(Aiisw(u*  road  by  the  reporter.) 

Mr.  Lincoln  :     Thank  you. 

Q.  {l^y  Mr.  Schell)  :  So  far  as  your  observa- 
tions of  the  mule  are  concerned  from  the  time  vou 
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first  observed  him  up  until — well,  June   17,   1942, 
what  did  you  observe  with  reference  to  the  conduct 
of  the  mule  'F 

A.  He  proved  himself  to  be  a  very  kind,  level- 
headed, quiet  mule.    [62] 

Q.  With  reference  to  the  training  of  mules  gen- 
erally, have  you  always  worked  in  tlie  transporta- 
tion department  during  the  time  that  you  were  with 
Fred  Harvey'?  A.     I  have. 

Q.  Have  you  had  occasion  to  observe  mules,  say, 
that  have  been  worked  and  then  are  put  to  pasture 
and  then  reworked  again?  A.     Every  year. 

Q.  What  has  been  your  observation,  if  anything, 
whether  or  not  there  is  a  difference  with  mules 
after  they  have  been  to  pasture  from  what  they  have 
been  before  ? 

Mr.  Lincoln:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Overruled. 

A.  Any  mule  that  is  trained  on  that  trail, 
doesn't  forget  his  training.  He  comes  back  to 
Canyon  there  in  the  spring  of  the  year  and  he  is 
shod,  and  he  runs  on  pasture  all  winter  without 
shoes.  The  first  thing  that  is  done  is  shod,  and  then 
he  is  put  on  a  two-day  trip,  which  is  an  easy  trip. 
The  mule  is  too  soft  to  make  the  round  trip  up  and 
down  the  Canyon  in  one  day;  so  he  is  put  on  the 
two-day  trip,  and  that  is  the  way  they  are  hardened 
up  to  the  trail. 
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Q.  Did  you  ever  find  them  unmanagable  or  any- 
thing after  they  have  been  on  pasture?   [63] 

A.     Never. 

Q.  Are  you  familiar,  Mr.  Ennis,  with  the  equip- 
ment that  is  on  these  mules  or  was  on  them — I  am 
referring  in  all  my  questions  to  1942? 

A.     I  am. 

Q.     What  does  the  dude  mule  have? 

A.  He  has  the  saddle  blanket,  cinches,  bridle, 
halter  cind  rope. 

Q.     Does  this  bridle  have  reins  on  it? 

A.     It  does. 

Q.     On  all  of  them?  A.     On  all  of  them. 

Q.     What  is  the  purpose  of  those  leins? 

A.  They  are  for  the  rider  to  help  the  mule  and 
control  the  mule.  All  riders — when  the  man  that 
mounts  them,  is  told  to  put  them  on  a  mule  and  they 
fit  their  stirrups  to  them  the  right  length,  and  tell 
them,  now,  not  to  get  off  that  mule  until  the  guide 
gets  there,  to  stay  on,  to  hold  the  reins  in  their 
hands  at  all  times,  and  every  rider  is  instructed  that 
way,  to  please  observe  what  they  are  told  by  their 
guide. 

Mr.  Lincoln:  We  ask  that  the  testimony  of  this 
witness  with  relation  to  what  every  person  is  told 
be  stricken  out  as  being  hearsay  and  also  not  respon- 
sive to  the  original  question.    [64] 

The  Court:     Motion  denied. 

Mr.  Schell :     That  is  all  at  this  time. 
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Redirect  Examination 
By  Mr.  Lincoln : 

Q.  Mr.  Ennis,  really,  when  yon  come  to  consider 
this  mnle  Chiggers  he  was  a  sweet,  kindly,  gentle 
little  fellow,  wasn't  he'?  A.     He  was. 

Q.     How  much  did  he  weigh'? 

A.     Around  900. 

Q.  How  do  you  distinguish  as  to  which  per^son 
shall  ride  which  mule? 

A.  That  all  depends  on  the  trail  foreman  and 
the  guides,  and  the  weight  of  the  people  And  the 
load  that  the  mule  carries. 

Q.  Do  you  put  the  smaller  person  on  a  smaller 
mule  and  the  larger  person  on  a  larger  mule? 

A.     Not  always.  ,■'=■. 

Q.     What  makes  the  distinction'?  *. 

A.  Some  large  mules  doesn't  handle  as  big  a  load 
as  a  small  mule. 

Q.  How  did  this  Chiggers  operate  inithat  re- 
gard; did  he  handle  a  large  load? 

A.  He  will  handle  a  pretty  good  load  when  he 
is  [65]  hardened  up.  •' 

Q.     Do  you  call  him  a  large  mule  or  a  small  mule  i 

A.     He  is  a  small  mule. 

Q.  Had  he  been  somewhat  a  sort  of  a  pet  among 
your  people  there?  A.     He  was. 

Q.  How  would  you  describe  his  actions  before 
this  day  in  June  that  we  are  supposed  to  have  the 
difficulty  with  him  ? 

A.     Well,  I  don't  quite  get  your  question. 
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Q.  Well,  you  say  he  was  a  pet.  What  did  you 
do  to  make  him  a  pet? 

A.  Well,  you  don't  do  an\i;hing.  The  mules  is 
that  way;  they  are  just  naturally  a  pet. 

Q.  Just  naturally  his  particular  disposition,  is 
that  right?  A.     That  is  right. 

Q.  Mules  have  different  disjjositions  as  much  as 
people,  I  suppose,  don't  they? 

A.     Just  the  same. 

Mr.  Lincoln:     I  think  that  is  all. 

Mr.  Schell :  There  is  one  other  question,  if  I 
may,  please.  [66] 

^  ■■'■:■  Recross-Examination 

By  Mr.  Schell: 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  women  and  children  had  ridden  Chiggers? 

A.     They  had. 

Q.     Down  the  Canyon?  A.     Yes,  sir. 

Q.  Did  you  ever  have  any  trouble  with  him  at 
all?  A.     No,  sir. 

■  '■  Mr.  Lincoln:     Wait  a  minute.    We  certainlv  ob- 
ject  to  that. 

The  Court:     Sustained  in  that  form. 

Mr.  Schell:     That  is  all  at  this  time. 

Mr.  Lincoln:  If  that  answer  went  in,  vour 
Honor,  may  it  be  stricken  out  and  the  jury  in- 
structed to  to  disregard  it? 

The  Court:  The  answer  is  stricken  and  the  jury 
is  instructed  to  disregard  it.  You  may  put  the 
question  with  respect  to  some  definite  time. 
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Q.     (By  Mr.  Schell)  :     Prior  to  June  17,  1942, 
did  you  ever  have  any  difficulty  with  the  mule? 

A.     We  never  did. 

Mr.  Lincoln:     The  saMie  objection. 

The  Court:     The  objection  may  be  deemed  made 
and  the  answer  will  stand. 

Mr.  Upson,  you  had  a  question?    [67] 

Juror  Upson:     The  question  has  been  asked  by 
the  testimony. 

The  Court :     You  had  a  question  to  ask  the  court. 

Juror  Upson:  The  question  I  had  to  ask  has 
been  answered  by  this  testimony. 

The  Court:     Did  you  desire  to  ask  the  court? 

Juror  Upson:  No;  I  do  not  need  to.  It  has  been 
answered  by  this  question.  • 

The  Court:  Any  of  the  jurors  have,  any  ques- 
tions to  ask  Mr.  Ennis? 

Juror  Dorr:  I  would  like  to  ask  him  one,  your 
Honor.   In  the  operation  of  this  Chiggers :" 

The  Court:     You  are  Mr.- 

Juror  Dorr :     Mr.  Dorr. 

The  Court:     Oh,  yes,  Mr.  Dorr. 

Juror  Dorr :  In  the  operation  of  Chiggers  in  this 
string  had  he  previously  been  back  in  the  string  as 
No.  7? 

The  Witness:  Well,  more  than  likely  he  was, 
yes;  because  they  don't  have  no  specific  place  to 
put  a  mule  at  in  the  string,  ^^^len  the  string  is 
made  up,  the  dudes  go  into  the  Canyon  and  ladies 
is  all  put  next  to  the  guide,  and  then  the  mem  bi  iiig 
up  the  rear.  That  is  to  give  the  guide  a  better 
chance  to  watch  the  women,  because  it  is  naturally 
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assumed  that  the  women  is  more  apt  to  get  scared 
or  have  a  faint  spell  when  they  come  to  these  steep 
places  than  men  [68]  is,  and  they  are  put  up  there 
so  the  guide  can  get  to  them  quicker. 

Juror  Dorr:  Had  he  at  times  headed  the  string 
or  been  up  close  to  the  foot  of  the  string? 

The  Witness :  Oh,  yes ;  he  had  headed  the  string 
when  the  packers  or  guides  was  liding  liim. 

The  Court :  Any  other  questions  ?  You  may  step 
down. 

Mr.  Lincoln :  May  I  have  one  question  further, 
your  Honor? 

Q.  Do  you  know,  Mr.  Ennis,  of  your  own  per- 
sonal knowledge  whether  Chiggers  had  ever  been 
the  last  in  the  string  before?  I  mean  by  that,  had 
you  ever  seen  him  as  the  last  one  in  the  string? 

A.     I  haven't. 
•  •  Mr.  Lincoln :     That  is  all. 

The  Court:     You  may  step  down,  Mr.  Ennis. 

Mr.  Lincoln:     Mr.  Mateas,  please. 

ELMER  H.  IMATEAS 

the  plaintiff  herein,  called  as  a  witness  in  his  own 
behalf,  being  first  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:     Please  state  your  name. 
The  Witness:     Elmer  Mateas.    [69] 

Direct  Examination 
By  Mr.  Lincoln: 

Mr.  Mateas,  your  Honor,  is  quite  deaf  and  uses 
one  of  these  deaf  person's  apparatus;  so  it  may  be 
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necessary  for  me,  if  I  may  be  permitted,  to  approach 

nearer  to  him  in  order  that  he  may  hear  me. 

Q.     Can  you  hear  me  from  here? 

A.  I  can  hear  you  but  not  too  well.  That  is,  I 
can  hear  you  and  I  may  misunderstand  your  ques- 
tion or  something. 

The  Court :  Do  you  hear  normally  with  the  hear- 
ing aid  you  are  wearing  ? 

The  Witness:     Yes,  sir. 

The  Court:  I  would  suggest  you  stand  back 
there  at  the  lectern,  Mr.  Lincoln.  And  if  you  do  not 
understand  the  question,  say  so. 

The  Witness :     Yes,  sir. 

The  Court:     And  he  will  repeat  it. 

Mr.  Lincoln :     I  will  try  to  talk  louder. 

Q.     Mr.  Mateas,  how  old  were  you  in  1942  ? 

A.     31. 

Q.  And  up  to  that  time  what  had  been  your 
business  ?  A.     I  was  a  contractor. 

The  Court :     Can  you  speak  louder  ? 

A.     I  was  a  lath  and  plaster  contractor. 

Mr.  Lincoln :  May  I  ask  the  jurors,  your  Honor, 
if  he  [70]  spoke  loud  enough  so  that  numbers  1 
and  7  may  hear  him? 

A  Juror:     A  little  louder. 

Mr.  Lincoln:  Juror  No.  1  and  other  jurors  say, 
Mr.  Mateas,  that  they  can't  hear  you,  especially 
these  at  the  end  of  the  jury  box.  Will  you  talk 
louder,  please,  and  talk  so  that  I  can  hear  you  over 
here,  please? 
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The  Court:  You  said  your  business  had  Ijeeu 
plastering  contractor  ? 

The  Witness:     Plastering  contractor;  yes,  sir. 

The  Court:  Keep  your  voice  up  so  all  of  us  can 
hear  you. 

The  Witness:  In  1941  I  was  a  plastering  con- 
tractor.  Is  that  better? 

Q.  (By  Mr.  Lincoln)  :  Before  1942  had  you 
ever  been  to  the  Grand  Canyon? 

A.     I  had  been  to  the  Grand  Canyon. 

Q.  And  what  year  was  it  that  you  went  there 
first?  A.     1941. 

Q.  At  that  time  did  you  take  a  mule  ride  down 
the  Canyon?  A.     No,  sir. 

Q.     Did  anybody  accompany  you  in  1941? 

A.     1941 ? 

Q.     Was  anybody  with  you  in  1941  ? 

A.    My  wife.  [71] 

Q.     This  lady  who  sits  here?  A.     Yes,  sir. 

Q.     In  the  front  row?  A.     Yes,  sir. 

Q.     And  in  1942  was  anybody  with  you? 

A.     My  wife,  again. 

Q.  From  where  did  you  come  to  go  to  the 
Canyon  in  1942? 

A.     I  did  not  understand  that  question. 

Q.     Where  did  you  live  in  1942  ? 

A.     In  El  Monte. 

Q.  And  liov/  did  you  get  to  the  Canyon  f]'om 
there?        A.     We  drove  in  our  own  car. 

The  Court:     Can  you  hear,  Mrs.  Andersoii? 

Juror  Anderson:     Not  too  well. 
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The  Court:  Suppose  you  face  the  jury  as  much 
as  you  can  and  speak  louder. 

Mr.  Lincoln:  May  I  stand  over  here,  your 
Honor,  and  perhaps  I  can  get  the  voice  thrown 
in  this  direction  more. 

The  Court:  Where  you  are  standing  now  will 
be  satisfactory. 

Mr.  Lincoln:     Thank  you. 

Q.     You  say  you  went  there  in  your  carl 

A.     Yes,  sir. 

Q.     Who  drove  the  car  all  the  way?  [72] 

A.     I  did. 

Q.  Do  you  remember  what  day  you  arrived  at 
Grand  Canyon  in  1942? 

A.     We  arrived  on  Tuesday. 

Q.     Pardon?  A.     Tuesday. 

Q.     What  day  of  the  month  was  that? 

A.     June  16th. 

The  Court:     June  16th? 

The  Witness:     June  16th. 

Q.  (By  Mr.  Lincoln)  :  What  time  of  the  day  did 
you  arrive  on  the  16th  ? 

A.  Some  time  in  the  evening,  about  4:00  or 
5:00  o'clock. 

Q.  You  and  your  wife,  did  you  remain  over 
night  at  the  Canyon  at  the  El  Tovar? 

A.  No;  we  were  not  at  the  hotel.  We  were  in 
one  of  these — oh,  like  an  auto  court. 

Q.     Like  an  auto  court?  A.     Yes,  sir. 

Q.     Did  you  go  to  the  hotel  that  evening? 

A.     Yes,  sir. 
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Q.  And  did  you  go  to  what  is  r-alled  the  trans- 
portation bureau  ?  A.     Yes,  sir.  [73] 

Q.  Calling*  your  attention  to  Plaintiff's  Exhibit 
No.  2,  tliat  being-  a  circular  which  has  been  identi- 
fied by  Mr.  Ennis,  did  you  see  that  circular  at  that 
time?  A.     Yes,  sir. 

Q.  Is  that  the  original  circular  which  you  pro- 
cured at  that  time? 

A.  Well,  I  don't  know  whether  it  was  the  same 
one  or  not,  but  it  was  identical  to  it. 

Q.  I  also  show  you  a  circular  which  has  been 
marked  No.  1-P  in  evidence,  and  ask  you  whether 
or  not  you  saw  that  circular?  A.     Yes,  sir. 

Q.     At  that  time,  or  one  like  it? 
A.     Yes,  sir. 

Q.     Do  you  know  whether  or  not  you  read  the 
circular  which  you  now  have  in  your  hand,  No.  1-P  ? 
A.     Yes,  sir. 
Q.     At  that  time? 
A.     I  read  all  the  circulars. 

Q.  Now  I  call  your  attention  to  a  particular 
clause  in  this  circular  headed  '^ Trail  Trips  Into 
the  Canyon." 

*^To  l)e  fully  appreciated,  the  Grand  Canyon 
must  be  seen  from  both  top  and  bottom — from 
the  inside  as  well  as  from  the  outside.  For 
exploring  the  inner  recesses  of  the  chasm,  sev- 
eral safely  constructed  [74]  trails  have  been 
built  by  government  engineers. 

^^Although  visitors  may  venture  short  dis- 
tances down  these  trails  on  foot,  the  accepted 
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mode  of  travel  for  longer  journeys  is  via  the 
famous  ^ Grand  Canyon  Mules.'  These  faith- 
ful, sure-footed  animals,  in  charge  of  experi- 
enced guides,  hold  a  thirty  years'  record  of 
carrying  many  thousands  of  inex:perienced  rid- 
ers down  the  trails  and  back  in  perfect  safety." 

Did  you  read  those  clauses  which  I  have  just 
read  to  you "? 

A.  Yes,  sir;  I  read  it  myself.  It  was  pointed 
out  to  me. 

Mr.  Schell:  I  beg  pardon.  I  did  not  hear  the 
answer. 

Mr.  Lincoln :     I  did  not,  either. 

The  Court:     Please  read  it,  Mr.  Reporter. 
(Answer  read  by  the  reporter.) 

Q.  (By  Mr.  Lincoln)  :  "When  you  went  to  this 
transportation  bureau  was  anybody  with  you? 

A.     My  wife. 

Q.     Did  you  have  any  talk  there? 

A.     I  did. 

Q.     With  the  man  in  charge  of  the  bureau  ? 

A.     Yes,  sir. 

Q.  Was  that  talk  in  relation  to  the  trip  down 
the  Canyon?  [75]  A.     Yes,  sir. 

Q.     What,  if  anything,  did  you  tell  him? 

A.  I  told  him  I  was  not  experienced  in  riding 
either  horses  or  mules. 

Q.     That  yon  were  not  an  experienced  rider? 

A.     That  I  was  not  an  experienced  rider;  yes,  sir. 

Q.  As  a  matter  of  fact  had  you  ever  ridden  on 
a  horse  in  your  life?  A.     No,  sir. 
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Q.     Or  a  mule?  A.     No,  sir. 

Q.     Up  to  tlipt  time?  A.     No,  sir. 

Q.  Did  you  tell  tliis  guide,  this  bureau  attend- 
ant that?  A.     I  told  him  that. 

Mr.  Sehell :  Just  a  m.oment.  We  object  to  these 
questioiis  as  leading  and  suggestive. 

The  Court:  I  suggest  you  frame  them  differ- 
ently, Mr.  Lincoln. 

Q.  (By  Mr.  Lincoln)  :  What,  if  anything,  did 
the  attendant  say  to  you  in  return? 

A.     I  do  not  quite  get  that  question. 

Q.     What  answer  did  he  make  to  you? 

A.  He  told  me  that  probably  75  per  cent  of 
the  [76]  people  had  never  been  on  a  horse  or  a 
mule  before  until  they  had  made  the  trip. 

Q.     Did  you  believe  him?  A.    Yes,  sir. 

Q.  When  you  read  this  circular  did  you  believe 
that?  A.     Yes,  sir. 

Q.     Did  you  buy  a  ticket  based  upon  your  belief? 

A.     I  did. 

Q.     And  did  you  pay  for  the  ticket? 

A.     Paid  for  it.  I  had  two  tickets. 

Q.  Two  tickets.  When  v/as  the  trip  that  you 
v/ere  to  take  on  these  tickets? 

A.     11:00  o'clock  the  next  morning. 

Q.     The  next  morning?  A.     Yes,  sir. 

Q,  And  at  11:00  o'clock  the  next  morning  where 
were  you? 

A.     We  was  at  the  corral  at  the  head  of  the  trail. 

Q.  Was  that  the  corral  which  had  the  stone 
fence  around  it?  A.     Yes,  sir. 
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Q.  And  when  you  got  to  the  corral,  what  did 
you  see? 

A.  Well,  there  was  a  lot  of  mules  in  there  and 
other  people  around. 

Q.     A  lot  of  mules  and  other  people  around  *?  [77] 

A.     Right. 

Q.     Right. 

A.  A  lot  of  mules,  also  other  people,  mules  and 
people. 

Q.  Mules  and  people.  Did  you  notice  any  other 
party?  By  that  I  mean  an  entire  string  of  persons 
who  were  about  to  leave  *? 

A.  There  was  a  party  already  there  when  we 
arrived. 

Q.     And  did  it  go  before  you  left? 

A.     They  left  ahead  of  us. 

Q.  Did  you  notice  how  many  persons  were  in 
that  party? 

A.  It  is  kind  of  hard  to  say,  because  our  party 
was  starting  to  arrive  as  that  party  was  ready  to 
leave.    It  would  be  hard  to  tell. 

Q.  How  many  persons  were  there  in  your  party 
altogether,  counting  the  guide? 

A.  There  was  six  besides  myself;  that  is  seven 
total. 

Q.  Seven,  and  then  the  guide  besides,  is  that 
right  ? 

A.     No,  sir ;  seven  including  the  guide. 

Q.     Seven  inchiding  the  guide? 

A.     Yes,  sir. 

Q.  Did  you  notice  any  other  persons  in  your 
party  getting  on  the  mules? 
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A.  I  noticed  they  were  all  mounting  approxi- 
mately one  after  the  other.  [78] 

Q.     Did  you  get  onto  the  one  mule  yourself? 

A.     No,  sir.   The  mule  was  picked  out  for  me. 

Q.     There  was  a  mule  picked  out  for  you? 

A.     The  mule  was  picked  out  for  me. 

Q.     How  was  it  picked  out? 

A.     Well,  the  trail  master 

Q.     And  a  little  louder,  Mr.  Mateas,  too,  please. 

A.  The  trail  master  would  just  eye  up  the  peo- 
ple in  the  party  and  pick  out  a  certain  person  and 
put  him  on  a  particular  mule. 

Mr.  Lincoln:  Mr.  Reporter,  will  you  please  re- 
peat that  answer  ? 

(Answer  read  by  the  reporter.) 

Q.  How  did  he  do  that  to  you?  What  did  he  do 
or  what  did  he  say  to  you  ? 

A.  Oh,  he  just  looked  around  and  said,  *'You 
take  this  one,"  and  he  gave  me  a  particular  mule, 
and  that  was  that. 

Q.  Do  you  see  the  trail  master  anywhere  in  the 
courtroom?  A.     Yes,  sir. 

Q.     Do  you  remember  what  his  name  was? 

A.     Mr.  Bradley. 

Mr.  Lincoln :  May  we  ask,  your  Honor,  that  Mr. 
Bradley  stand  up?  [79] 

(A  gentleman  standing.) 

Mr.  Lincoln :     Thank  you. 

Q.  That  is  the  gentleman  that  has  just  stood 
up,  is  it  ?  A.     Yes,  sir. 
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Q.  Where  were  you  in  the  string,  which  num- 
ber in  the  string?  A.     I  was  on  the  end. 

Q.     The  last  one  of  the  string? 

A.     The  last  one. 

Q.  Was  anything  said  to  you  with  relation  to 
the  reins  of  the  mule  ? 

A.  Yes,  sir;  I  was  told  to  hold  the  reins  in  my 
hands  at  all  times. 

Q.    What  was  the  cause  of  that? 

Mr.  Schell:  Just  a  moment.  That  is  objected 
to  as  calling  for  conclusion  and  speculation. 

Mr.  Lincoln:  That  may  be  withdrawn.  You  are 
quite  right.    It  may  be  withdrawn. 

Q.  Did  you  observe  that  the  other  members  of 
the  party  were  holding  their  reins  in  any  manner 
different  from  what  you  were  ? 

Mr.  Schell:     That  is  objected  to  as  immaterial. 

A.     Some  of  them  did  not  hold  their  reins. 

Mr.  Lincoln:    Wait  a  minute.  [80] 

The  Court:  Did  you  say  ^'all  other  members  of 
the  party?" 

Mr.  Lincoln :  Some  of  the  members  of  the  party, 
sir,  1  may  have  said  ^^all,"  but  if  I  did,  I  did  not 
intend  it. 

The  Court:  ^^Were  holding  their  reins  in  a  dif- 
ferent manner?" 

Mr.  Lincoln:     Yes,  sir. 

The  Court:     How  would  that  be  material? 

Mr.  Lincoln:  Well,  if  your  Honor  would  per- 
mit that  quetiosn,  I  think  your  Honor  will  observe 
or  will  see  its  materiality.   I  would  rather  not  sug- 
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gest  for  the  moment,  because  I  think  it  would  not 

be  fair  to  the  witness  nor  to  the  jury. 

Tlie  Court:     Sustained  in  that  form.    You  may 
rephrase  it. 

Q.     (By  Mr.  Lincohi)  :     Did  you  see  other  mem- 
bers   A.    Yes,  sir. 

Q.     of  your  party  hold  their  reins  in  a  man- 
ner different  from  what  you  were  holding  yours  *? 

A.     Some  of  them  were  not  holding  them 

Mr.  Schell:     Objection;  the  same  question. 
Sustained  in  that  form. 
I  move  that  answer  go  out. 


The  Court 
Mr.  Schell 
The  Court 


The  answer  is  stricken  and  the  jury 
is  instructed  to  disregard  it.  [81] 

Q.  (By  Mr.  Lincoln)  :  Did  you  have  any  con- 
versation vv^ith  the  trail  master  regarding  the 
manner  in  which  you  should  hold  your  reins'? 

Mr.  Schell:  Objected  to  as  already  asked  and 
answered,  and  conversation  given. 

The  Court:     Overruled. 

Mr.  Lincoln :     Just  answer  that  3^es  or  no,  please. 

A.     Not  exactly  conversation ;  no,  sir. 

Q.     What  ? 

A.  He  told  me  to  hold  my  i-eins  or  let  mine  lay 
idle  like  some  members  had  been  doing  and  put 
a  twist  on  the  saddle  horn ;  and  I  did  the  same  and 
I  was  told  to  hold  the  reins  at  all  times.  There 
wasn't  any  conversation  concei-ning  it. 

The  Court:  Read  the  answer.  Sup})ose  you 
speak  up,  Mr.  Mateas. 

The  Witness:     Yes,  sir. 
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The  Court:  Talk  to  the  back  of  the  room  back 
there  as  best  you  can. 

(Answer  read  by  the  reporter.) 

Mr.  Schell:  Stipulate  that  picture  may  go  in 
and  produce  Chiggers  to  the  court  and  jury  at  this 
time. 

Mr.  Lincoln:  Yes,  sir;  this  was  marked  Ex- 
hibit 4.  May  we  then  also  stipulate,  your  Honor, 
that  this  is  a  photograph  of  the  party  on  which 
Mr.  Mateas  was  one  of  the  [82]  riders,  taken  on 
that  June  17,  1942,  just  at  the  beginning  of  the 
excursion  ? 

Mr.  Schell:     So  stipulated. 

The  Court:  Very  well.  Do  you  offer  it  in 
evidence  ■? 

Mr.  Lincoln :     We  will  offer  this ;  yes,  sir. 

Q.  Do  you  know  the  names  of  the  persons  who 
were  in  your  party  ?  A.     Yes,  sir. 

The  Court:  Just  a  moment,  and  we  will  have 
it  marked. 

Mr.  Lincoln:     Pardon,  sir. 

The  Clerk :     4  in  evidence. 

The  Court:  Please  read  the  question  to  the 
witness,  Mr.  Eeporter. 

(Question  and  answer  read  by  the  reporter.) 

Q.  (By  Mr.  Lincoln)  :  Showing  you  this  pic- 
ture, Mr.  Mateas,  can  you  tell  me  the  names  or 
those  different  persons,  beginning  with  the  guide? 
Is  the  guide  the  one  in  the  extreme  front  there  ? 

A.  The  guide  is  the  one  on  the  lower  part  of 
the  picture. 
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Q.     That  would  be  the  front  of  the  picture "? 

A.     Yes,  sir. 

Q.     A^Hio  is  the  one  at  the  veiy  end  there,  the 
last  in  the  string  ?  A.     I  am  the  one  on  the  end. 

Q.     And  then  immediately  below  you  is  another 
man's  face.     Do  you  know  who  that  is'F 

A.     Yes,  sir;  Mr.  Boles. 

Mr.   Lincoln:     B-o-l-e-s,   Mr.   Rei^orter. 

Q.     And   below  Mr.   Boles   is  a   lady.     Do   you 
know  who  she  was?  A.     That  is  Mrs.  Vogel. 

Q.     V-o-g-e-1.     And  below  her,  agam,  is  another 
lady.  A.     That  is  my  wife,  my  wife. 

Q.     That  is  Mrs.  Mateas  ?  A.     Mrs.  Mateas. 

Q.     Below  Mrs.  Mateas,  again,  is  another  lady. 

A.     Mrs.  Rayle — no;  that  is  Mrs.  Boles. 

Q.     Mrs.    Boles.     And   then   the   last   lady   was 
named  who?  A.    Mrs.  Rayles  or  Rayle. 

Q.     Rayle,  R-a-y-1-e?  A.     I  believe  so. 

Mr.  Lincoln:     I  observe,  your  Honor,  that  it  is 
12 :00.    Does  the  court  care  to  suspend  at  this  time  ? 

The  Court:     Yes;  we  will  take  the  noon  recess 
at  this  time.    You  may  step  down,  Mr.  Mateas. 

Is  there  any  objection  to  resuming  at  1:30? 

We    will    recess    at    this    time    until    1  :)>0    this 
afternoon. 

(The  court  admonished  the  jury.)   [84] 

You  are  now  excused  until  1 :30  this  afternoon. 

(The  jury  retire  from  the  courtroom.) 
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The  Court:  Is  it  stipulated,  gentlemen,  that  the 
jury  has  left  the  room? 

Mr.  Schell:     Yes;  so  stipulated. 

Mr.  Lincoln:     Yes,  your  Honor. 

The  Court:  Mr.  Lincohi,  you  were  asking  two 
questions  to  which  I  sustained  the  objection.  You 
asked  if  there  was  any  difference  in  the  manner 
in  which  they  were  holding  their  reins.  I  sustained 
an  objection  upon  the  form,  because  some  person 
might  be  holding  the  reins  up  like  this,  and  some- 
body like  this,  and  someone  over  here  like  that. 

Mr.  Lincoln:     I  see  your  Honor's  point. 

The  Court :  If  you  have  a  question  to  bring  out, 
something  that  should  have  been  obvious  to  anyone 
present,  that  is,  that  some  people  were  holding 
their  reins  and  some  were  not 

Mr.  Lincoln:     Yes,  sir. 

The  Court :     as  I  understood  in  your  opening 

statement  that  you  intended  to  prove,  that  would 
be  a  different  matter. 

Mr.  Lincoln:  Thank  you  for  the  thought,  your 
Honor. 

(Further  discussion  of  coui*t  and  counsel  as 
to  the  order  of  proof  omitted  from  transcript.) 

The  Court :     The  case  is  recessed  until  1 :30  [85] 

(Whereupon,  a  recess  was  taken  until  1 :30 
o'clock  p.m.  of  the  same  day,  Tuesday,  Sep- 
tember 30,  1947.)  [86] 
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Los  Angeles,  California, 
Tuesday,  September  30,  1947,  1 :30  P.M. 

ELMER  H.  MATEAS 
recalled. 

Direct  Examination 
(Resumed) 

The  Court:  Is  it  stipulated,  gentlemen,  that 
the  jurors  are  all  in  their  places? 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell:     So  stipulated. 

The  Court:     Proceed. 

Mr.  Lincoln:  I  understand,  your  Honor,  that  I 
would  not  be  precluded  from  asking  questions  with 
reference  to  the  position  of  the  reins,  provided, 
however,  my  questions  are  properly  framed,  sir. 

The  Court:  Put  your  questions,  Mr.  Lincohi. 
Put  your  question,  Mr.  Lincoln. 

Mr.  Lincoln:     Thank  you. 

Q.  Mr.  Mateas,  as  your  party  was  just  about 
to  start  where  were  your  reins  with  reference  to 
the  mule? 

A.  They  were  lying  idle  on  the  mule's  neck 
with  a  loop  around  the  horn. 

Q.  Did  you  observe  where  the  reins  were  with 
relation  to  the  mules  of  any  other  members  of  the 
party  ? 

Mr.  Schell:  Tliat  is  objected  to  as  incompetent, 
irrelevant  and  immaterial.  [87] 

The  Court:     Overruled. 
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A.  May  I  answer  that?  Not  to  all  of  them, 
but  there  were  some  ones  were  in  the  same  way; 
they  were  lying  loose  and  may  or  may  not  have 
been  tied  to  the  horn. 

Q.  (By  Mr.  Lincoln)  :  At  that  time  did  you 
have  any  talk  with  the  trail  master  with  reference 
to  that  position  of  your  reins? 

A.  He  came  over  and  told  me  to  hold  the  reins 
in  my  hands  at  all  times. 

Q.     And  did  you  do  that?  A.     Yes,  sir. 

Q.  Just  as  you  were  about  to  start  out  of  the 
corral  where  was  the  mule  that  your  wife  was  on 
with  reference  to  you  ? 

A.  She  was  in  the  same  position  it  show^s  in  the 
picture,  of  roughly  half  way,  a  little  toward  the 
front. 

Q.  And  did  you  have  any  talk  with  the  trail 
master  then  with  reference  to  your  position  in  the 
string? 

A.  Yes,  sir.  I  wanted  to  bring  my  mule  'in 
line  behind  my  wife  and  he  pulled  me  back  out 
of  line;  and  I  requested  him  not  to  ride  there, 
because  I  wished  to  be  alongside  or  behind  my  wife 
or  close  to  her,  and  I  am  not  sure  what  he  said,  blit  he 
would  not  let  me  do  it.  He  pulled  me  back  out 
of  the  string. 

Q.  As  you  went  along  down  the  trail  what,  if 
anything,  [88]  did  your  mule  do  rather  than  walk 
along  behind  the  rest  of  them  ? 
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A.  Well,  at  frequent  intervals  he  would  break 
into  a  faster  trot  or  whatever  the  particular  speed 
was,  and  try  to  squeeze  througli  the  preceding 
mules. 

Q.  Was  that  on  the  side  of  the  mountain  or  on 
the  side  where  the  abyss  was? 

A.  Well,  he  did  it  several  times  on  the  way 
down  and  it  would  be  sometimes  on  one  side  and 
sometimes  on  the  other. 

Q.  Do  you  remember  who  was  ahead  of  you  on 
the  immediate  mule? 

A.     Mr.  Boles  was  ahead  of  me. 

Q.  As  your  mule  would  act  in  that  way  from 
time  to  time  did  Mr.  Boles  do  anything  ? 

A.  He  was  always  wanting  to  grab  my  mule  by, 
I  believe  it  is  called  the  halter  or  a  head  strap  on 
the  mule.    He  would  grab  the  mule  and  hold  it  back. 

Q.  How  many  times  would  you  say,  roughly — 
perhaps  you  can't  give  the  exact  number — but  about 
how  many  times  would  you  estimate  that  the  mule 
acted  in  this  manner  before  you  arrived  at  Indian 
Gardens  ? 

A.     Oh,  I  would  say  it  was  six,  maybe  eight. 

Q.  When  you  arrived  at  Indian  Gardens  did 
all  the  people  dismount?  [89] 

A.  At  Indian  Gardens,  yes,  sir;  everybody 
dismounted. 

Q.  And  about  how  long  a  rest  did  you  have 
before  they  began  to  mount  again? 

A.     I  would  say  about  an  hour. 

Q.     During  that  time  you  had  lunch,  did  you? 

A.    Yes,  sir. 
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Q.  Did  you  notice  whether  the  mules  had  any- 
thing to  eat  or  to  drink? 

A.  No,  sir;  not  at  that  time.  They  didn't  eat 
at  all  and  they  didn't  drink  until  they  left  again. 
*  Q.  Just  as  they  were  about  to  leave  they  drank, 
was  that  if? 

A.  After  they  were  mounted,  they  stopped  in 
at  the  water  trough  before  they  went  on  down  the 
trail. 

Q.  As  the  people  began  to  mount,  just  before 
they  started  out  again  from  Indian  Gardens,  was 
anybody  else  on  your  mule? 

A.     Mr.  Boles  was  on  my  mule. 

Q.  And  did  you  observe  what  the  guide  Bob 
Ennis  was  doing  at  that  time? 

A.  He  was  starting  from  the  front  of  the  line, 
and  the  ladies  were  all  in  front,  and  he  was  going 
down  to  each  mule,  helping  the  ladies  to  mount. 

Q.     What  mule,  if  any,  did  you  get  on? 

A.  Mr.  Boles  was  on  my  mule.  I  took  the  next 
mule  [90]  m  line,  the  only  empty  mule  left.  It 
turned  out  to  be  his. 

Q.     That  was  Mr.  Boles'  mule? 

A.     Mr.  Boles'  mule. 

Q.  Did  you  have  to  make  some  change  in  the 
stirrups? 

A.  Yes,  sir.  Mr.  Boles  is  rather  tall.  The  stir- 
rups was  too  long  for  me. 

Q.  And  at  about  that  time  did  Bob  Ennis  come 
up  there  ? 

A.  Yes ;  he  came  along,  checking  the  mules,  and 
told  me  I  was  on  the  wrong  mule. 
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Q.  Did  either  you  or  Mr.  Boles  say  anything 
to  him  at  the  time? 

A.  Yes,  sir.  Mr.  Boles  and  I  spoke  about  it 
on  the  way  down.  We  had  some  slight  conversation 
to  the  effect  that  I  was  a  green  rider 

Mr.  Schell:     Just  a  moment. 

A.     and  he  was  an  experienced  rider. 

Mr.  Schell:  I  move  to  strike  out  any  conversa- 
tion between  this  witness  and  M]'.  Boles,  without 
the  presence  of  this  defendant  and  hearsay. 

Mr.  Lincohi:  That  was  on  the  way  do\\m,  I 
understand. 

The  Court:  Is  it  your  purpose  to  show  the 
truth  of  what  was  said  or  merely  the  oral  fact? 

Mr.  Lincobi:  Only  as  to  the  fact,  sir.  As  to 
the  truth  of  it,  I  imagine  that  is  a  matter  for  the 
jury  to  determine  as  a  finality.  [91] 

The  Court:  I  will  receive  this  conversation 
between  the  two  riders  for  the  sole  purpose  of 
showing  what  in  fact  was  said,  not  to  show  the 
truth  of  what  was  said.  In  other  words,  what  these 
riders  may  have  said,  ladies  and  gentlemen,  you 
understand  would  not  be  binding  upon  the  defend- 
ant unless  the  defendant  was  there.  So  what  was 
said  will  be  admitted  only  for  the  purpose  of 
showing  the  facts  of  what  was  said,  but  not  the 
truth  of  what  was  said. 

Q.  (By  Mr.  Lincoln)  :  Now,  Mr.  Mateas,  will 
you  give  us,  please,  the  conversation  which  you 
had  with  Mr.  Boles  on  the  way  down  before  you 
got  to  Indian  Gardens? 
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Mr.  Schell:  May  I  have  the  same  objection, 
your  Honor,  that  it  is  incompetent,  irrelevant  and 
immaterial,  hearsay,  not  within  the  issues,  a^d 
would  be  purely  hearsay,  not  part  of  the  res  gestae. 

The  Court:  Is  that  the  same  question  you  are 
just  repeating?  ' 

Mr.  Lincoln :     That  is  the  same  question ;  yes,  sir. 

Mr.  Schell:  To  keep  the  record  straight,  he 
has  re-asked  the  question  and  I  have  to  repeat  my 
objection. 

The  Court:  Yes;  I  imder stand.  Your  objection 
will  be  overruled,  and  the  evidence  received  for 
the  limited  purpose  stated,  namely,  to  show  it  was 
in  fact  said,  and  not  the  truth  of  what  was  said. 

You  may  relate  the  conversation.  [92] 

The  Witness:     Shall  I  proceed? 

The  Court:     Yes. 

A.  The  conversation  was  not  all  at  one  particular 
time.  There  would  be  a  few  words  every  time  he 
stopped  my  mule.  And  just  the  words  there  was, 
he  asked  if  I  was  an  experienced  rider,  which  I 
was  not. 

The  Court:  No.  What  did  you  say  and  what 
did  he  say? 

The  Witness:     I  beg  pardon? 

The  Court :  What  did  you  say  and  what  did 
he  say  ? 

The  Witness:  Well,  I  don't  remember  the  exact 
words. 

The  Court:     Well,  the  substance  of  it.  '   > 
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The  Witness:  Well,  he  asked  me  if  I  had  ever 
ridden  before.  I  told  him  no;  I  had  ridden  burros 
when  I  was  a  child  and  nothing  since  then.  I 
asked  him  if  he  was  an  experienced  rider.  He 
said  he  was  practically  born  on  a  mule;  he  had 
been  on  them  since  he  was  two  years  old,  had  been 
in  pack  trains,  most  everything. 

T'his  was  not  at  one  particular  time.  It  was  a 
little  bit  at  particular  different  intervals.  He  offered 
to  trade  mules  with  me.  I  told  him  I  would  like 
to  get  off  the  mule  I  had  but  I  wouldn't  expect 
him  to  change  with  my  mule.  He  assured  me  he 
could  handle  most  anything.  That  was  on  the 
way  down  to  Indian  Gardens. 

Q.  (By  Mr.  Lincoln)  :  Now,  coming  down  to 
Indian  Gardens  and  the  time  that  Bob  Ennis,  the 
guide,  came  up  to  [93]  talk  with  you  about  your 
change  of  stirrux)s,  was  there  any  conversation 
then  or  any  talk  betwen  Bob  Ennis  and  Mr.  Boles 
and  you  with  reference  to  your  change  of  nuiles? 

A.  Yes,  sir;  there  was  more  or  less  a  three-way 
conversation. 

Q.     And  will  you  tell  us 

A.  Bob  Ennis  told  me  I  was  on  the  wrong  mule. 
I  told  him  I  realized  that.  Mr.  Boles  offered  to 
trade  with  me  because  I  couldn't  handle  my  mule. 
And  Bob  said  I  had  to  keep  the  mule  I  started 
with.  Mr.  Boles  told  him  that  I  had  a  skittish 
mule  and  that  his  mule  was  a  perfectly  safe  mule, 
and  he  preferred  to  trade  over.  And  Ennis  insisted 
we  couldn't  do  it. 
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We  had  a  few  words  back  and  forth  to  the  effect 
that  it  was  quite  all  right  with  Mr.  Boles  that  we 
had  traded  mules,  and  still  it  was  not  satisfactory 
to  Bob  Ennis;  that  we  had  to  remain  on  the  mules 
we  started  with. 

Q.  Then  you  changed  back,  did  you,  to  your 
original  mules'?  A.     Yes,  sir;  we  did. 

Q.  And  Mr.  Boles  went  on  his  No.  6  mule, 
whatever  that  was?  A.     Yes,  sir. 

Q.  And  to  the  same  place  in  the  string  where 
he  had  been  going  on  the  way  down'?  [94] 

A.    Yes,  sir. 

Q.  From  the  time  that  you  started  from  Indian 
Gardens  were  you  going  steadily  down  hill  ? 

A.     Well,  it  was  down  hill  all  the  way. 

Q.  And  did  something  happen  between  you  and 
this  mule  Chiggers  as  you  got  some  little  distance 
down  ? 

The  Witness:     I  didn't  get  that  question. 

The  Court:     Please  read  it,  Mr.  Eeporter. 
(Question  read  by  the  reporter.) 

A.     Yes,  sir. 

Q.  About  how  far  had  you  gone,  could  you  say 
in  miles  or  in  time  ? 

A.  In  miles  I  could  not  say.  In  time,  I  would 
say  it  was  between  a  half  hour  and  an  hour. 

Q.  Tell  us,  please,  just  what  happened  as  you 
remember  it. 

A.  Well,  the  mules  wei'e  kind  of  stringing  out, 
becoming  farther  apart  and  the  line  w[;s   getting 
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longer,  and  the  guide  stopped  his  mule  to  allow  the 
other  mules  to  catch  up.  So  they  all  did,  and  Mr. 
Boles'  mule  stopped  at  kind  of  an  irrigation  ditch 
or  something,  apparently  decided  to  get  a  drink  of 
water.  Mr.  Boles  kicked  him  in  the  ribs.  He 
started  up  fast  to  keep  up  with  the  string.  My  mule 
started  up  fast  right  behind  him.  When  Mr.  Boles' 
mule  reached  the  end  of  the  line  where  he  [95] 
should  be,  he  stopped,  my  mule  with  him,  where  he 
left  off  running  and  started  bucking,  practically 
sort  of  one  operation,  one  followed  into  the  other. 
He  continued  bucking  until  I  was  thrown  off. 

Q.     Weil,  what  did  your  mule  finally  do? 

A.     He  finally  threw  me  off. 

Q.     Which  end?    I  mean  which  end  of  the  nmle ? 

A.     Over  the  mule's  head. 
-  Q.     What?  A.     Over  the  mule's  head. 

Q.  Over  the  mule's  head.  Well,  which  end  of 
yoa  did  you  light  on  ? 

A.  I  landed  right  on  the  base  of  my  spine  a 
little  bit  toward  the  right. 

Q.     On  the  gromid,  I  suppose  ?  A.     Yes,  sir. 

*  *  *  -K-  *  *  * 

Cross-Examination 
By  Mr.  Schell : 

Q.  Mr.  Mateas,  you  had  ridden  when  you  were 
a  young  man,  had  you  not  ? 

A.  Never  horses  or  mules. 

Q.  Had  you  ridden  at  all? 

A.  I  have  ridden  burros  when  I  was  a  young 

man.  1  was  a  child.  1  think  1  was  about  six  years 
old. 
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Q.     You  had  ridden  quite  a  bit  hadn't  you^ 

A.     Not  quite  a  bit;  no,  sir;  just  occasionally. 

Q.     You  were  in  the  Grand  Canyon  area  in  1941  ^ 

A.     Yes,  sir. 

Q.     How  long  did  you  stay  there  at  the  time? 

A.     I  believe  we  just  stayed  overnight  that  time. 

Q.  Was  that  when  you  decided  that  you  wanted 
to  go  down  the  Canyon  sometime  ? 

A.  We  wanted  to  make  the  trail  at  that  time,  but 
reservations  were  harder  to  g^t.  We  would  have  a 
day  or  two  wait  and  we  didn't  want  to  stay  that 
long ;  so  we  figured  we  would  come  back  some  other 
time,  and  we  continued  on  our  original  route.     ' 

Q.  In  other  words,  when  you  were  there  in  ;[105] 
1941  you  would  have  gone  down  if  you  had  been  able 
to  make  the  reservations?  A.     Yes,  sir.  .:    '.■..: 

Q.  So,  then  in  1942  you  went  back  for  one  of 
the  express  purposes  of  taking  this  trip  down  into 
the  Canyon,  is  that  right  ?  A.     Yes,  sir. 

Q.  When  you  saw  these  people,  some  of  them, 
with  the  reins  in  their  hands  and  some  of-  them 
hanging  on  the  saddle  horn,  that  was  in  the  corral, 
was  it  not?  :.    :;■ 

A.  Up  on  top  of  the  rim.  I  was  not  quite  sure 
of  the  question.  You  say  when  some  people  were 
or  were  not  holding  their  reins.     Yes,  sir. 

Q.     That  is,  you  noticed  it  in  the  corral  on  top? 

A.     Yes,  sir. 

Q.     Before  you  had  started  your  trip  ? 

A.     Yes,  sir. 
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Q.  During  the  trip  down  and  up  to  the  time  tliat 
you  went  off  the  mule,  the  mule  had  never  bucked 
during  that  time,  had  it? 

A.     It  did  not  buck  on  the  way  down;  no,  sir. 

Q.  And  the  only  thing  that  tlie  mule  would  do 
would  be  pull  up  along  the  mule  ahead  of  him  and 
go  faster  than  that  mule,  is  that  hight  ^. 

A.  Well,  there  was  more  than  pulling  up  [106] 
alongside  ahead.    He  was  trying  to  squeeze  through. 

Q.  As  a  matter  of  fact  that  entire  trip  is  con- 
ducted in  a  walk,  isn't  it? 

A.     I  did  not  get  that  question. 

Q.  The  entire  trip  is  conducted  on  a  walk,  is 
it  not? 

A.  I  don't  follow  that.  The  entire  trip  is  on 
what? 

Q.     The  nmles  do  not  trot;  they  walk  all  the  way? 

Q.     Yes,  sir. 

Q.  As  a  matter  of  fact  up  until  the  time  just 
prior  to  this  accident  the  mule  never  trotted  at  all, 
did  he  ? 

A.  Are  you  speaking  of  my  nuile  or  the  mules, 
all  of  them? 

Q.     No;  your  mule. 

A.  All  the  mules,  they  walked  most  of  the  time. 
I  believe  they  walked  all  the  time,  other  than  my 
mule. 

Q.  As  a  matter  of  fact  your  nude  walked  all  the 
time;  it  never  broke  into  a  trot  until  just  before  you 
went  off  the  mule;  isn't  that  right? 
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A,  No.  He  broke  into  a  trot  or  a  speed  faster 
than  a  walk,  overtook  the  man  in  front  and  tried  to 
squeeze  through. 

Q.  Did  you  keep  the  mule  fairly  close  up  to  the 
mule  ahead  of  you  at  all  times  ? 

A.  Well,  they  would  vary  a  little.  Wlien  they 
hit  a  [107]  sharp  turn  the  mule  would  stop  until  the 
previous  mule  could  negotiate  the  turn,  and  it  died 
down  and  he  would  follow,  sometimes  would  be 
fairly  close,  sometimes  there  might  be  six  or  eight 
feet  or  ten. 

Q.  When  that  turn  was  negotiated  your  mule 
would  catch  up  with  the  other  mule;  isn't  that 
right  ? 

A.  They  were  stringing  back  and  forth  all  the 
time.  Sometimes  the  whole  string  would  be  along, 
sometimes  they  would  be  all  crowded  more  or  less 
close  to  each  other. 

Q.  Mr.  Mateas,  you  remember  your  deposition 
being  taken  %     .       A     In  your  office  ? 

Q.     Yes.  A.     Yes,  sir. 

Q.     Mr.  Lincoln  was  there  ^  A.     Yes,  sir. 

Q.  Represented  you,  and  you  were  sworn  as  a 
witness.  You  were  sworn  by  the  reporter  and  you 
were  asked  certain  questions? 

A.     I  don't  follow  that. 

Q.  I  mean  the  oath  was  administered  to  you  be- 
fore you  testified,  was  it  not? 

Mr.  Lincoln:     Oh,  we  stipulated  it  was. 

A.  I  still  don't  follow  you  there.  The  last  I  got 
was  in  your  office,  you  and  Mr.  Lincoln  and  myself 
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and  my   [108]  wife,   and  a  man   recording  it.     I 

didn't  follow  you  after  that. 

Mr.  Seliell:     You  stipulate  that  he  was  sworn? 

Mr.  Lincoln:     Certainly,  certainly. 

Q.  (By  Mr.  Schell)  :  Then,  afterwards,  you 
read  your  deposition  over  and  signed  it,  did  you 
not? 

A.  Yes,  sir;  that  is,  I  don't  believe  I  read  it  at 
that  time  but  it  was  agreed  that  it  would  l3e  signed 
there,  anyway. 

Q.     And  you  later  did  read  it  over  and  signed  it  ? 

A.     I  don't  believe  I  read  at  the  time;  no,  sir. 

The  Court:  Later,  you  did?  You  later  read  it 
over  and  signed  it  ?  Later  on,  you  read  it  over  and 
signed  it? 

The  Witness:     I  read  it  over  later;  yes,  sir. 

Q.     (By  Mr.  Schell)  :     And  signed  it? 

A.     It  was  already  signed. 

Q.     What  ? 

A.  I  believe  it  was  already  signed.  But  at  any 
rate,  I  know  what  was  in  it  at  the  time  I  read  it; 
Yes,  sir. 

Mr.  Schell:  I  don't  know  whether  your  Honor 
has  the  original  deposition  there  or  whether  I  should 
use  this  copy.  I  would  have  to  approach  the  witness. 
I  only  have  the  one  copy. 

The  Court:  Is  the  deposition  in  the  file,  Mr. 
Clerk?  Is  there  any  objection  to  making  use  of 
the  copy?  [109] 

Mr.  Lincoln:     Not  at  all,  sir. 
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The  Court:     Very  well;  you  may  show  the  wit- 
ness the  copy. 

Mr.  Schell :     May  I  approach  the  witness,  because 
I  only  have  the  one  ? 
The  Court    You  may. 

Mr.  Lincoln:     Tie  can  read  from  there  and  you 
take  mine.     If  you  say  it  is  there,  we  know  it  is. 
Mr.  Schell:     I  will  take  this  one  because  that  is 
marked,  and  let  him  see  that  one. 

Mr.  Lincoln:     That  is  quite  all  right. 

Q.     (By  Mr.  Schell) :     Calling  your  attention  to 

page  6,  Mr.  Mateas A.     Yes,  sir. 

Q.     Beginning  on  line  10  down  to  line  20,  will  you 
read  that  to  yourself  first? 
A.     From  line  10  to  line  20  ? 

Q.     Yes;    to    and    including    line    20.      Is    that 
correct '^  A.     Yes,  sir. 

Q.     I  will  read  that  portion  of  it. 

^^Q.  In  other  words,  he  didn't  buck  but  he 
just  tried  to  pass  the  mule  ahead  of  him"? 

^^A.  No;  he  just  tried  to  get  ready  to  run, 
but  he  didn't  buck  at  any  time  until  the  actual 
occurrence. 

^^Q.     Would  he  trot?  [110]  A.     What? 

^'Q.  Would  he  trot  when  he  would  try  to  get 
ahead,  or  just  walk  fast  ? 

''A.  Oh,  the  mules  were  pretty  close  behind 
one  another,  and  he  would  just  try  to  squeeze 
in  and  get  through.  There  wasn't  room  for  him 
to  start  trotting." 
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Mr.  Lincoln:  We  o])jeet  to  that  quotation,  your 
Honor,  as  entirel}^  immaterial  and  not  in  any  man- 
ner impeaching  what  the  witness  has  already  tes- 
tified to. 

The  Court :     Did  you  so  testify  ? 

The  Witness :     Sir  ? 

The  Court :     Did  you  so  testify  ? 

The  Witness:  Yes,  sir;  and  I  still  agree  with 
that. 

The  Court :     Very  well. 

The  Witness:  But  the  mule,  if  he  was  merely 
walking,  he  would  have  no  method  of  catching  up 
with  the  mule  in  front. 

The  Court:     The  objection  is  overruled. 

The  Witness:     He  was  unable  to 

The  Court:  Just  a  moment.  Do  not  volunteer 
anything. 

The  Witness :     I  was  just  explaining  it. 

Mr.  Lincoln:  Whatever  the  gentleman  just  said 
to  your  Honor  may  be  stricken  out,  I  trust  ? 

The  Court:     Very  well. 

Mr.  Schell:     Just  one  moment,  your  Honor.  [Ill] 

Q.  Will  you  look  on  page  7,  Mr.  Mateas,  begin- 
ning with  line  18  %  A.     18  ? 

Q.  Yes;  down  to  page  8,  line  19,  and  read  that 
to  yourself.  A.     Page  8? 

Q.  Starting  on  page  7,  down  on  line  18,  down  to 
line  19  on  page  8.  A.     Down  to  what  line? 

Q.     19.  A.     19.     Yes,  sir. 

Q.     Have  you  read  that  I  A.     Yes,  sir. 
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Q.     Did  you  so  testify "?  A.     Yes,  sir. 

''Q.  Did  you  say  anything  to  the  guide  at 
Indian  Gardens  about  the  mule "? 

^'A.  Well  not  directly,  but  he  knew  we 
wanted  to  change  mules  The  man  riding  in 
front  of  me  said  he  was  an  experienced  rider, 
riding  mules,  and  he  offered  to  trade  mules  with 
me  and 

'^Q.     Who  was  that?  A.     Pardon? 

Q.     Who  said  that? 

A.  Whoever  the  man  riding  in  front  [112] 
of  me  next  to  the  last  one  in  line.  He  said  he 
was  an  experienced  mule  rider  and  he  offered 
to  trade  mules  with  me. 

''Q.     Who  did  he  say  that  to? 

''A.     Pardon? 

' '  Q.     Who  did  he  say  that  to  ? 

''A.     To  me. 

^'Q.      To  you? 

'^A.  Yes.  We  traded  mules.  I  didn't  know 
the  difference  in  the  mules  until  we  got  on  them. 
The  stirrups  on  my  mule,  naturally,  were  a  lot 
shorter  than  his,  and  we  got  to  regulating  the 
stirrups,  and  the  guide,  checking  up,  saw  the 
wrong  mule  and  he  made  us  get  off  and  go 
back  to  our  mules.  I  was  put  back  again  on 
the  mule  that  I  had  originally. 

'*Q.  But  nothing  was  said  to  the  guide 
about  why- 

'^A.     No,  I  don't  believe  so. 

''Q.     you  wanted  to  change  mules? 

^^A.     I  don't  think  we  did,  no." 
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The  Witness:  If  vou  would  continue  that,  it 
explains  itself. 

Q.     (By  Mr.  Schell)  :     Now,  Mr.  Mateas 

The  Court:  Just  a  moment.  The  witness  wants 
to  make  an  explanation. 

Mr.  Schell :     I  beg  your  pardon.  [113] 

The  Court:     What  portion  do  you  want  to  read? 

The  Witness :  The  same  as  he  previously  had  me 
read  was  true  as  far  as  he  got,  but  lie  stopped  read- 
ing too  soon. 

The  Court:  You  read  anv  of  the  rest  of  it  vou 
wish  to  read. 

The  Witness:     Sir? 

The  Court:  You  read  any  of  the  rest  of  it  that 
you  wish  to  read. 

The  Witness:  Just  one  of  the  previous  ones, 
the  previous  one  about  the  mule  walking;  that  he 
didn't  trot.  He  stopped  at  about  line  19,  I  think. 
He  asked  if  the  mule  would  trot  when  he  tried  to 
get  ahead  or  just  walked  fast.  I  replied  that  ^' mules 
were  pretty  close  behind  one  another,  and  he  would 
just  try  to  squeeze  in  and  get  through.  There 
wasn't  room  for  him  to  start  trotting.  There  wasn't 
room  for  him  to  really  try  to  trot  or  run,  because 
the  mules  were  too  close  to  one  another.  He  just 
tried  to  squeeze  through. 
^^Q.     Walking? 

^^A.     It  was  more  than  a  walk.  He  was  in  a 
hurry,  in  other  words. 

^'Q.     A  fast  walk,  or  was  it  a  trot  or  what 
was  it? 
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''A.     Well,  he  would  try  to  break  into  a  trot. 
' '  Q.     Did  he  get  into  a  trot  ? ' ' 

I  did  not  hear  the  question  and  he  repeated  it: 

Did  he  actually  trot?  [114] 

''Well,  on  some  of  the  occasions  he  probably 
was  able  to  and  some  he  probably  wasn't.  It 
depends  on  how  much  the  mules  were  spread 
out  back  and  forth." 

The  Court:  Is  that  part  of  the  testimony  you 
gave  in  your  deposition  ? 

The  Witness:  Yes,  sir.  And  then  the  one  he 
just  had  now.  I  think  he  stopped  on  line  19.  He 
said  that  he  didn't  think  I  had  told  him  why  I 
wanted  to  change  mules.     Continuing  on  line  20: 

''Q.  In  other  words,  you  had  no  conversa- 
tion with  the  guide  at  any  time  about  the  mule 
until  after  the  accident  1 

"A.  No;  I  wouldn't  say  that.  I  think  I  ob- 
jected to  the  mule  being  a  little  bit  too  frisky. 
At  the  time  we  discovered  we  were  on  the  wrong 
mule  we  told  him  that  we  would  like  to  change 
mules,  that  I  preferred  a  slower  mule,  and  this 
other  fellow  said  he  could  handle  any  kind  of 
mule,  but  he  said  he  wasn't  allowed  to  do  that, 
or  words  to  that  effect,  that  we  had  to  stay  on 
the  mules  he  gave  to  us  at  the  top" 

I  think  that  is  about  as  far  as  that  peitains  to  it. 

The  Court:     Is  that  part  of  your  testimony? 
The  Witness:     Yes,  sir. 
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The  Court:     At  the  time  of  your  deposition? 

The  Witness :     Yes,  sir.  [115] 

Q.  (By  Mr.  Sdiell)  :  Now,  Mr.  Mateas  are  you 
positive  that  you  did  mention  anything  to  the  guide 
about  the  mule  now? 

A.  I  was  not  positive  of  the  exact  words,  but  I 
am  positive  that  he  was  informed. 

Q.  Positive  that  you  had  some  conversation  with 
him  about  it?  A.     Yes,  sir. 

Q.  Turning  to  page  26,  lines  14  to  18 — 26,  lines 
14  to  18.  A.     From  what  line? 

Q.     14  to  18  on  page  26.    You  testified? 

A.     Page  26,  line  14? 

Q.     14  to  18;  yes.  A.     14  to  18. 

Q.     '^Q.     Did  you  say  anything  to  Bob  as  to  why 
you  were  on  the  other  mule? 

''A.  I  may  have  mentioned  I  was  afraid  I 
couldn't  handle  the  mule.  He  was  kind  of 
frisky,  and  I  wasn't  an  experienced  rider." 

You  had  some  doubt,  did  you  not,  at  that  time  as  to 
whether  you  did  or  did  not  mention  it  to  him? 

A.  No,  sir.  The  same  w^ay,  again,  if  you  con- 
tinue on  the  page  it  explains  the  question. 

Q.  Did  you  have  any  doubt,  ]Mr.  Mateas,  at  [116] 
that  time? 

A.  My  only  doubt  was  as  to  the  exact  words.  I 
never  pretended  to  remember  the  exact  words. 

Q.  In  other  words,  you  remember  saying  some- 
thing but  you  do  not  remember  the  exact  words? 

A.     I  don't  remember  the  exact  words;  no,  sir. 
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Q.  Mr.  Mateas,  were  you  interviewed  in  the  hos- 
pital by  someone  shortly  after  the  accident,  two  or 
three  weeks  after  the  accident"? 

A.  I  don't  remember  how  long  after  the  accident 
somebody  came  to  the  hospital. 

Q.  You  were  asked  certain  questions  as  to  what 
occurred,  v/ere  you  not?  A.     Sure. 

Q.  You  were  asked  certain  questions  as  to  what 
occurred "? 

A.     Yes,  sir;  he  asked  a  lot  of  questions. 

Q.  And  then  a  statement  w^as  written  up,  was 
it  not?  A.     Yes,  sir. 

Q.     And  you  read  it  over?  A.     No,  sir. 

Q.     Did  you  sign  it? 

A.     He  read  it  back. 

Q.     Did  you  sign  it  ?  A.    Yes,  sir. 

Q.     Was  that  statement  true?  [117] 

A.  As  far  as  I  recall  and  read  back  it  is  true; 
yes. 

Mr.  Lincoln:  May  I  have  that  answer,  if  your 
Honor  please? 

The  Court:     Please  read  it,  Mr.  Reporter. 
(Answer  read  by  the  reporter.) 

Mr.  Lincoln:     Thank  you. 

Mr.  Schell:     May  I  approach  the  witness? 

Q.  I  ask  you,  Mr.  Mateas,  if  that  is  your  signa- 
ture? A.     Yes,  sir. 

Q.     On  the  first  page?  A.     Yes,  sir. 

Mr.  Lincoln:  Stipulated  it  is  his  signature  on 
every  page,  if  that  is  what  you  desire  to  prove. 
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Mr.  Sehell:  You  stipulate  it  is  on  every  page, 
is  that  it? 

The  Witness:     Yes,  sir. 

Q.  Calling  your  attention  to  this  portion  of  the 
statement,  starting  with  here,  that  would  be  on  the 
third  page  of  the  statement,  the  second  sentence, 
starting  on  that  down  to  the  word  *^ guide"  on  the 
second  to  the  last  line.  You  have  read  that,  have 
you?  A.     I  read  it;  yes,  sir. 

The  Court:  You  may  read  the  entire  document 
if  you  desire,  if  you  are  asked  any  questions  con- 
cerning it. 

Mr.  Schell :  Yes,  sir.  If  you  wish  to  read  it  all, 
you  [118]  may  do  so.   The  judge  is  speaking. 

The  Court :  I  say,  if  you  wish  to  read  it  all,  you 
may  do  so  before  you  are  asked  any  questions  con- 
cerning it. 

Q.  (By  Mr.  Schell) :  This  statement  was  read 
to  you  before  you  signed  it,  was  it  not? 

A.    Yes,  sir. 

Q.     And  the  facts  stated  therein  are  true? 

A.  The  two  parts  in  which  I  don't  recall,  one 
is  that  section  there  I  don't  recall,  '* There  was  no 
conversation."  It  is  true  that  I  got  on  the  wrong 
mule.  I  didn't  purposely  change  mules.  That  was 
Mr.  Boles'  part.  And  the  other  part  was,  he  ques- 
tioned me  closely  about  any  bees  or  wasps  flying 
around  the  Canyon,  and  that  part  is  not  down 
there. 

Q.     I  mean  the  facts  set  forth  therein  are  correct  ? 

A.     They  are  what? 

Q.  I  say,  these  facts  are  the  facts  in  the  state- 
ment you  signed? 
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A.  Most  of  them,  but  on  the  mule  there,  he  states 
that  I  did  not  inform  Bob.  I  know  that  I  did. 

Mr.  Schell :  We  offer  the  statement  into  evidence, 
if  the  court  please. 

Mr.  Lincoln:  We  certainly  will  object  to  it,  your 
Honor,  upon  the  statement  the  witness  just  made, 
namely,  that  certain  portions  of  it  are  not  correct. 
Your  Honor  will  [119]  remember  that  the  witness 
has  stated  that  the  document  was  not  read  by  him 
before  he  signed  it,  but  it  was  read  over  to  him 
before  he  signed  it. 

The  Court:  You  object  that  no  foundation  has 
been  laid*? 

Mr.  Lincoln:     Yes,  sir. 

The  Court:     Sustained. 

Q.  (By  Mr.  Schell)  :  The  portion  on  page  2,  or 
page  3,  that  I  ^particularly  called  your  attention  to, 
you  read  that  over,  did  you  notl 

A.  Yes.  I  would  say  what  is  on  page  2  I  read 
all  of  it. 

Mr.  Lincoln:  Wait  a  moment.  We  respectfully 
object,  your  Honor,  to  any  interrogation  with  rela- 
tion to  this  instrument,  on  the  ground  that  your 
Honor  has  already  ruled  no  proper  foundation. 

The  Court :  Overruled.  He  may  attempt  to  lay  a 
further  foundation. 

Q.  (By  Mr.  Schell) :  You  read  that  portion 
over  that  I  particularly  called  your  attention  to 
first? 

A.  Well,  I  read  the  whole  thing.  I  am  not  sure 
what  is  on  page  2. 

Mr.  Lincoln :     Page  3  ? 
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The  Court :     You  mean  he  read  it  today  ? 

Mr.  Schell :  Yes ;  just  now.  I  called  his  attention, 
if  your  Honor  remembers,  to  one  part  of  it  first. 

The  Witness:  Which  part*?  Down  to  this  point 
it  is  all  true. 

The  Court:  The  witness  is  referring  to  what 
page,  what  page  number  and  what  document? 

Mr.  Schell:  It  is  page  3,  beginning  with  line  3, 
down  to  where  did  you  say  *?  You  will  have  to  point 
that  out  again.  Down  to  where  did  you  point? 

The  Witness:  Down  to  about  this  point  here 
(indicating  in  document). 

The  Court:     He  says  that  portion  he  did  say? 

Mr.  Schell:     Yes,  sir. 

The  Court:  Is  that  your  testimony?  Did  you 
tell  the  man  who  w^rote  that  what  is  on  page  3  down 
to  that  point? 

The  Witness:     He  asked  a  lot  of  questions. 

The  Court:     Did  you  make  that  statement? 

The  Witness:  Most  of  the  statement  is  correct, 
except  the  one  point  I  disagree  with,  and  there  was 
one  point  we  went  into  that  is  not  dow^n  at  all. 
Otherwise  there  is  just  a  lot  of  questions  he  wrote 
in  the  first  person  as  though  I  wrote  them  myself. 

The  Court:     You  may  read  it. 

The  Witness :     And  he  made  me  sign  every  page. 

The  Court:  You  may  have  the  witness  read,  if 
you  desire,  the  portion  he  said  he  did  state.  [121] 

Mr.  Schell:     All  right. 

Q.     Will  you  read  that  j)ortion  that  you  say  you 
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That  is  what  your  Honor  meant,  isn't  if? 

The  Court:     Yes. 

The  Witness:  Where  do  you  want  to  start,  ^*The 
man  ahead  of  me  was  an  experienced  rider?" 

Mr.  Schell:     Yes. 

A.  (Reading)  :  '^The  man  ahead  of  me  was  an 
experienced  rider.  He  and  I  changed  mules.  I  did 
not  do  this  on  purpose,  but  mounted  the  wrong  mule. 
I  was  on  the  mule  that  the  man  ahead  of  me  had 
been  riding.  However,  the  guide  noticed  the  change 
and  asked  us  to  change  to  the  mules  that  we  had 
started  out  with.  The  rider  of  the  other  mule  sug- 
gested that  I  stay  on  his  mule  after  we  had  made 
the  change,  because  of  his  experience  in  riding. 
However,  the  guide  noticed  that  the  stirrups  were 
to  long  and  then  asked  us  to  change  mules." 

Q.  Isn't  it  a  fact,  Mr.  Mateas,  that  you  did  not 
say  anything  to  the  guide  that  you  wanted  to  change 
mules'? 

A.  The  fact  that  I  didn't  say  anything,  no,  sir; 
it  is  not  a  fact.   I  did  say. 

Q.     Isn't  it  a  fact  that  you  did  not  say  anything 
and  that  you  did  not  hear  Mr.  Boles,  the  other  man, 
say  anything  to  the  guide  *?  [122] 
A.     I  did  not  get  that. 

Q.  Isn't  it  a  fact  that  you  did  not  say  anything 
to  the  guide  that  you  wanted  to  change  nudes,  nor 
did  you  hear  Mr.  Boles  say  anything  to  the  guides 
to  that  effect? 

A.     It  was  a  three-way  conversation. 
Mr.  Schell:     Just  answer  that  yes  or  no,  please, 
and  then  you  can  explain.   Will  you  read  it,  please  ? 


140  Fred  Harvey,  a  Corp, 

(Testimony  of  Elmer  H.  Mateas.) 
The  Court:     Please  read  it,  Mr.  Reporter. 
(Question  read  by  the  reporter.) 

The  Court:  I  think  if  yon  will  divide  it  in  two, 
you  will  get  alon^^  faster. 

Mr.  Scheil:     I  will  reframe  it.    It  is  compound. 

Q.  Isn't  it  a  fact  that  you  did  not  sav  anything 
to  the  guide  that  you  would  like  to  ride  this  other 
mule"?  A.     That  is  not  a  fact;  no. 

Q.  And  isn't  it  a  fact  that  you  did  not  hear  Mr. 
Boles,  or  the  other  gentleman,  say  anything  to  the 
guide  about  changing  mules'? 

A.     That  is  not  a  fact,  either. 

Mr.  Scheil:  If  the  court  please,  I  would  like, 
then,  to  offer  into  evidence  the  signed  portion  of 
this  statement  for  the  purpose  of  impeachment. 

The  Court:  It  has  been  read,  the  portion  you 
have  identified  so  far. 

Mr.  Scheil:  The  entire  statement  is  signed  at 
the  [123]  bottom  of  each  page,  your  Honor. 

The  Court :  Well,  he  did  not  write  it  and  he  did 
not  read  it  before  he  signed  it.  It  was  written  by 
someone  else  and  read  back  to  him. 

Was  it  read  back  to  you  in  its  entirety? 

The  Witness:     What  is  that'? 

The  Court:  Was  all  of  it  read  back  to  you  at -the 
time? 

The  Witness:  As  far  as  I  recall,  and  I  don't 
recall  that  particular  paragraph  there,  and  there 
was  one  more  part  we  went  into  very  carefully  that 
is  not  down  at  all. 
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Q.  (By  Mr.  Schell) :  In  other  words,  yon  dis- 
cussed something  during  the  conversation  that  was 
not  put  into  this  statement,  is  that  right*? 

A.  Well,  there  was  a  lot  of  discussion  or  con- 
versation back  and  forth  about  the  Canyon,  the 
trip,  and  a  lot  of  personal  conversation  involved 
between  the  adjuster  and  my  wife  and  me. 

The  Court:  But  what  he  did  put  down  there, 
what  is  on  that  statement,  did  you  say  to  him  ? 

The  Witness :  I  agree  on  everything  except  that 
one  part  there.   I  don't  agree  on  that. 

The  Court:     Which  part  is  that? 

The  Witness :  The  part  he  states  in  there  that  I 
did  not  say  anything  to  the  guide. 

The  Court:     You  did  not  say  that  to  him r [124] 

The  Witness:  That  is  what  it  says  in  there,  but 
not  true. 

The  Court:     I  will  receive  the  document. 

Mr.  Lincoln:  May  it  be  received,  your  Honor, 
with  the  understanding  that  there  is  that  particular 
clause  in  it  which  should  not  be  in  it? 

The  Court:  It  will  be  received  as  part  of  the 
evidence  in  the  case. 

The  Clerk:  This  will  be  marked  Defendant's 
Exhibit  H. 

The  Court:     Defendant's  Exhibit  H  in  evidence. 

Q.  (By  Mr.  Schell) :  About  how  long  did  you 
ride  after  you  left 

Possibly  we  should  read  that  to  the  jury  now 
while  it  is  in  evidence,  or  defer  that  until  later? 

The  Court:     If  you  desire. 

Mr.  Schell:  Possibly  we  should  read  it  to  them 
now,  I  think. 


ii 


142  Fred  Harvey,  a  Corp, 

(Testimony  of  Elmer  H.  Mateas.) 

Grand   Canyon,   Ariz. 
July  6,  1942 

^^ Report  of  Elmer  Mateas: — 

''My  name  is  Elmer  Mateas,  age  29,  married, 
residing  at  433  Washington  Ave.,  El  Monte, 
California.  We  have  lived  there  for  the  past 
G  months.  We  formerly  lived  at  1743  Waco, 
Baldwin  Park,  California,  we  lived  there  for 

,,  about  5  years.  I  am  a  plaster  [125]  contrac- 
tor, and  work  for  myself.  I  am  not  a  member 
of  any  union.  On  June  17,  1942,  Mrs.  Mateas 
and  I  decided  to  take  a  mule  trip  down  the 
Bright  Angel  Trail.    We  left  the  top  of  the 

,..,  Canyon  about  11 :30  a.m.  We  were  going  to  take 
the  overnight  trip  and  stay  at  the  Phantom 
Ranch.  We  arrived  at  the  corral  about  11 :00 
a.m.  We  did  not  choose  our  own  mules,  but 
the  trail-master  picked  out  the  mule  for  each 
member  of  the  party.  We  were  not  asked  any 
questions  concerning  our  riding  ability.  When 
the  party  ^' 

And  then  there  is  a  signature  ''Elmer  H.  Mateas" 
at  the  bottom. 

^'started  down  the  trail.  I  was  the  last  mem- 
ber of  the  party.  When  we  had  just  gone  a 
short  ways  from  the  head  of  the  trail  my  mule 
acted  up  with  me.  By  this  I  mean  that  he  did 
not  like  to  be  the  last  mule.  He  would  try  to 
pass  the  mule  ahead  of  me.  The  mule  tried  to 
do  this  about  six  or  seven  times,  at  one  time 
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the  man  ahead  of  me  grabbed  the  reins  of  my 
mule  and  held  him  back.  Another  time  the  mule 
got  so  close  to  the  one  ahead  of  him,  that  the 
other  mules  tail  became  entangled  in  the  halter 
and  reins  of  my  mule.  On  the  way  to  Indian 
Gardens  most  of  this  took  place.  Then  we 
stopped  at  Indian  [126]  Gardens  and  had  lunch. 
Before  we  got  to  the  Gardens,  the  man  ahead  of 
me  reached  over  and  picked  a  rock  from  the 
wall  of  the  Canyon,  this  dislodged  some  small 
rocks  and  dirt,  and  the  noise  caused  my  mule 
to  bolt  again.  I  have  had  some  experience" 
(Signature)  ^^ Elmer  H.  Mateas." 

^'in  riding,  but  not  since  I  was  a  small  boy.  It 
has  been  about  20  years  since  I  rode.  The  man 
ahead  of  me  was  an  experienced  rider,  and  when 
we  left  Indian  Gardens  to  continue  on  down 
the  trail  he  and  I  changed  mules.  I  did  not  do 
this  on  purpose,  but  mounted  the  wrong  mule. 
I  was  on  the  mule  that  the  man  ahead  of  me  had 
been  riding.  However,  the  guide  noticed  the 
change  and  asked  us  to  change  to  the  mules  that 
we  had  started  out  with.  The  rider  of  the 
other  mule  suggested  that  I  stay  on  his  mule 
after  we  had  made  the  change,  because  of  his 
experience  in  riding.  However,  the  guidle  no- 
ticed that  the  stirrups  were  too  long  and  then 
asked  us  to  change  mules.  I  did  not  say  any- 
thing to  the  guide  that  I  would  like  to  ride  this 
mule,  and  I  do  not  know  if  the  other  man  said 


144  Fred  Harvey,  a  Corp, 

(Testimony  of  Elmer  H.  Mateas.) 

anything  to  the  guide.  After  the  party  was 
lined  out,  we  started  down  the  trail  again. 
When  we  were  about  V2  ^^il^  f  7*om  the  river,  my 
mule  bucked  me  off.  Shortly  before  this  the 
party  straggled  out  on  the  trail  and  from  the 
mule  ahead  of  me  to  the  rest  of  the  party  was 
about  V2  block.    I  was  about" 

I  can't  read  this  one  word. 

^^I  was  about  10  feet  from  the  mule  ahead  of 
me.  Then  it  appeared  as  if  everyone  was  try- 
ing to  make  their  mules  catch  up  with  the  rest 
of  the  party.  The  man  in  front  of  me  kicked 
his  nuile,  to  urge  it  on  to  catch  up,  and  just  as 
the  mule  in  front  of  me  started  running,  mine 
did,  too.  I  could  not  hold  him  back,  and,  as  he 
approached  the  party  he  tried  to  pass  them 
again.  The  ])arty  was  on  the  trail,  and  was  not 
stopped.  I  do  not  know  how  close  I  was  to  the 
rest  of  the  party,  nor  do  I  know  when  my  mule 
stopped  rurming  or  started  bucking.  I  remem- 
ber that  the  mule  bucked  several  times  before  I 
was  thrown  off.  I  went  off  the  head  of  the  mule, 
and  struck  the  ground,  with  my  back.  It  seemed 
as  if  the  right  side  of  my  back  struck  the 
gravel,  in  tlie  area  between  my  spine  and  my 
hip.  The  pain  was  immediate  and  was  intense. 
I  also  realized  that  my  legs  from  the  hips  down 
were  paralyzed.  I  thought  that  my  back  was 
broken.  The  guide  came  back  immediately  and 
asked  me  what  was  wrong  and  I  told  him  that 
I  thought  my  hip  or  [128]  back  was  broken. 
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They  made  me  as  comfortable  as  was  possible, 
then  I  stayed  there  until  the  doctor  came.  The 
doctor  examined  me,  then  gave  me  a  shot,  and 
brought  me  out  of  the  canyon  on  a  mule 
stretcher.  I  was  taken  to  the  hospital  at  the 
Canyon,  and  have  been  under  the  doctor's  care 
ever  since.  The  pain  was  very  severe  at  first^ 
and  bothered  me  whenever  any  movement  was 
necessary.  About  one  week  ago  the  doctor 
strapped  me  up  and  I  could  move  with  some 
degree  of  comfort.  However,  I  still  have  pain 
when  I  move.  I  have  been  able  to  walk  some 
in  the  last  two  days.  The  doctor  has  taken 
X-rays  of  my  back  and  he  has  determined  that 
there  are  no  broken  bones.  I  do  not  know  just 
what  is  wrong  with  my  back.  I  never  had  a 
back  injury  before,  and  have  never  been  in- 
jured on  my  right  side  before.  When  I  get 
back  home  I  will  go  to  see  Dr.  Sloan.  He  is 
my  doctor.  His  office  is  located  on  Manchester 
Blvd.  in  Ingelwood,  California.  I  have  a  health 
and  accident  policy  with  the  Mutual  Benefit  of 
Omaha,  Nebraska. " 

(Signed)     ^^ELMER  H.  MATEAS."  [129] 

The  Court :     We  will  take  the  afternoon  recess  at 
this  time. 

(The  court  admonished  the  jury.) 

The   Court:     You   are   now   excused   for   a   five- 
minute  recess. 

You  may  step  down. 

(Short  recess.) 
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The  Court:  Is  it  sti2)ulated,  gentlemen,  that  the 
jurors  are  all  in  tlieir  places'? 

Ml*.  Lincoln :     Yes,  sir. 

Mr.  Schell:     So  stipulated. 

The  Court:     Proceed. 

Q.  (By  Mr.  Schell) :  About  how  long  had  you 
ridden  from  the  time  you  left  the  Indian  Gardens 
until  this  accident  happened? 

A.     Between  a  half  an  hour  and  an  hour. 

Q.  And  at  the  place  where  the  accident  occurred 
was  the  trail  more  or  less  level? 

A.     I  didn't  get  the  question. 

Q.     At  the  place  where  the  accident  occurred  was 
the  trail  more  or  less  level? 
--  A.     It  was  much  more  level  than  it  had  been. 

Q.  In  other  words,  you  were  not  very  far  from 
the  river  bottom  there,  were  you? 

A.  I  don't  know  personally,  but  I  understand  it 
is  about  [130]  a  Iialf  a  mile. 

Q.  Prom  the  time  you  left  the  Indian  Gardens  up 
until  the  time  the  accident  happened  you  had  no 
trouble  whatsoever  with  the  mule,  did  you? 

A.     Not  that  I  recall;  no,  sir. 

Q.  When  did  you  leave  the  Grand  Canyon  to 
come  back  to  Los  Angeles? 

A.  It  was  three  weeks  to  the  day,  July  3rd,  I  be- 
lieve, or  July  5th. 

Q.  There  has  been  introduced  in  evidence  a  pic- 
ture of  a  party  and  you  in  the  party  on  the  mule. 
You  were  the  last  one  in  that  group  shown  in  the 
picture.  That  vyas  taken  about  a  half  a  mile  from 
the  start,  was  it  not? 
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A.     It  is  hard  to  say,  but  very  close  to  the  top. 

Q.  And  the  party  stopped  there  and  had  their 
pictures  taken'?  A.     Yes,  sir. 

Q.  And  there  the  cinches  were  checked  and  the 
equipment  and  the  saddles? 

A.     I  believe  that  is  where  they  checked  them. 

Q.  Can  you  tell  us  about  how  long  the  trip  was 
in  actual  travel  time  from  the  time .  you  left  the 
corral  until  you  got  to  Indian  Gardens? 

A.  It  was  about  three  hours  to  Indian  Gardens, 
approximately.   [131] 

Q.  Did  you  stop  at  all  on  the  way  outside  of  that 
place  where  you  had  your  picture  taken? 

A.  From  the  top  to  Indian  Gardens  up  to  that 
point,  no. 

Q.  Then  it  was  something  like  a  half  an  hour  to 
an  hour  from  there  on  to  the  point  of  the  accident, 
is  that  right?  A.     Yes,  sir. 

Q.  At  the  time  that  the  accident  happened  was 
the  first  time  the  mule  had  bucked  during  the  entire 
trip;  is  that  not  right? 

A.     The  first  time  what? 

Q.     The  mule  had  bucked?  A.     Yes,  sir, 

Mr.  Schell:     That  is  all. 

Mr.  Lincoln:  May  I  see  that  exhibit,  Mr.  Clerk, 
that  last  one  that  was  introduced,  the  yellow  sheets  ? 
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Redirect  Examination 
By  Mr.  Lincoln: 

Q.  Mr.  Mateas,  these  yellow  sheets  which  have 
been  shown  to  you,  which  have  been  introduced  as 
Exhibit  H,  are  mot  in  your  handwriting,  are  they, 
except  where  your  signature  appears  on  each  page. 

A.     No,  sir.  [132] 

;Q.:I  understand  you  to  say  that  before  you 
signed  any  one  of  those  pages  you  did  not  read  over 
th,is  document,  is  that  right? 

Mr.  Schell:  Objected  to  as  leading  and  sug- 
.gesti  ve. 

A,     I  never  read  over,  personally,  the  document. 

The  Court :     Sustained. 

Q.     (By  Mr.  lincoln)  :     Did  you  read  over  this 
document  before  you  attached  your  name  to  any 
one  o  f  th  e  p ages  ? 
'A'.     I  did  not  read  it;  no,  sir. 

Q.     Did    the   person,   whoever   it   may   be,    read 
l^o^nethiug  to  you  before  you  signed  it? 
■    A.'    Yes,  sir. 

Q.  Do  you  know  whether  or  not  this  person  read 
everything  which  was  on  these  pages  before  you 
signed  it? 

A.  Mr.  Schell  had  me  read  it  back.  I  recall  he 
read  probably  everything  except  that  one  point  and 
,points  that  are  not  included. 

Q.  Did  anybody  ever  give  you  a  copy  of  that 
document?  A.     No,  sir. 
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Q.     Did  you  ever  read  it  yourself  before  today? 

A.     No,  sir. 

Q.  Do  you  remember  what  time  of  day  it  was 
that  this  gentleman  came  in  to  see  you  in  the 
hospital? 

A.  I  believe  in  the  afternoon.  I  don't  recall 
correctly.  [133] 

The  Court:  Do  you  remember  the  date?  Do  you 
remember  the  date? 

The  Witness:     No,  I  don't. 

The  Court:     About  when  was  it? 

The  Witness :  I  would  say  it  was  more  than  a 
week  after  I  had  been  in  the  hospital,  probably 
during  the  second  week. 

The  Court:     The  second  week  you  were  in  /the 

hospital?  :  :;•/=' 

The  Witness :     Yes,  sir.  .    :     .  -  • 

The  Court:     After  the  accident?  W:  .  ,  '^ 

The  Witness :     Yes,  sir,  ,  - 

Q.     (By  Mr.  Lincoln)  :     Were  you  in  bed  at  that 

time?  ;       ): 

A.     I  believe  I  was   starting  to  get  up,  which 

would  make  it  about  two  weeks  after  the  a.ccident. 

I  believe  I  started  to  get  up.     I  was  in  bed  when 

he  came,  but  I  was  starting  to  be  able  to  get  up  in 

a  wheel  chair. 

Q.     Were  you  in  bed  during  the  conversation  that 

you  had  with  this  person?  A.     Yes,  sir. 
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Q.  And  during  that  time  were  you  suffering  any 
pain  at  alH 

A.     I  was  suffering  pain  all  the 

Mr.  Schell:  That  is  objected  to  as  leading  and 
suggestive. 

The  Court :     Overruled. 

Mr.  Ijincoln :     Now  you  may  answer,  please.  [134] 

A.  The  same  question?  Obviously,  because  I 
was  suffering  pain  all  the  time  I  was  in  the  hospital. 

Mr.  Lincoln:     That  is  all. 

Mr.  Schell:     No  further  questions. 

The  Court:  Does  any  member  of  the  jury  have 
any  questions? 

You  may  step  down,  Mr.  Mateas.  You  may  step 
dov/n.    Call  your  next  witness. 

Mr.  Lincoln:  May  I  be  permitted,  your  Honor, 
to  call  one  witness  out  of  turn?  I  have  a  lady  here 
who  is  a  working  lady  and  who  has  just  been  ex- 
cused from  her  employment  temporarily. 

Mr.  fSchell:     I  have  no  objection. 
The  Court:     You  may. 

Mr.  Lincoln:  Thank  you,  sir.  Mrs.  Vogel,  would 
you  come  forward,  please? 
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called  as  a  witness  by  plaintiff,  being  first  sworn, 
was  examined  and  testified  as  follows : 

The  Clerk :     Please  state  your  name. 

The  Witness :     Mrs.  Ella  W.  Vogel. 

The  Clerk :     Mrs.  Ella  W.  Vogel,  V-o-g-e-1  ? 

The  Witness:     Yes,  sir.  [135] 

Direct  Examination 
By  Mr.  Lincoln : 

Q.     Where  do  you  live,  Mrs.  Vogel? 

A.     96  North  Catalina,  in  Pasadena. 

Q.     Do  you  know  Mr.  Mateas  who  just  testified? 

A.     Well,  I  met  him  first  on  this  party. 

Q.     Are  you  related  to  him  in  any  way? 

A.     No,  sir. 

Q.     Do  you  know  Mrs.  Mateas,  his  wife? 

A.     Well,  I  met  her  at  the  same  time. 

Q.     Was  that  the  first  time  you  had  met  them? 

A.     Yes,  sir. 

Q.     Are  you  related  to  her  in  any  way? 

A.     No. 

Q.  Do  you  have  any  interest  whatsoever  in  the 
outcome  of  this  case?  A.     No. 

Q.  Do  you  remember  an  excursion — may  that  be 
withdrawn?  Did  you  about  the  17th  of  June,  1942, 
have  occasion  to  go  to  the  Grand  Canyon  in 
Arizona  ?  A.     Yes,  sir. 

Q.  On  that  day  were  you  a  party  or  a  member 
of  a  party  which  went  on  a  mule  ride  down  the  Can- 
yon to  go  to  the  Phantom  Ranch? 

A.     Yes,  sir.  [136] 
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Q.  I  show  you  a  photograph,  Exhibit  4,  which 
has  been  introduced  here  and  ask  you  whether  or 
not  you  recognize  any  person  in  the  photograph? 
Particularly,  do  you  recognize  yourself  in  that 
photograph?  A.     Yes. 

Q.     And  which  one,  if  at  all,  are  you? 

A.    Well,  I  am  the 

Q.     Figuring  from  the   top   down,   if   you   will, 

please  ? 

A.     The  third  one  from  the  top. 

Q.  The  third  one  from  the  top.  That  was  just 
ahead  of  Mr.  Boles,  was  it?  A.    Yes,  sir. 

Q.  First  came  Mr.  Mateas,  then  Mr.  Boles  and 
then  yourself,  is  that  right?  A.     Yes. 

Q.  Did  you  ever  have  occasion  to  ride  a  horse 
or  mule  before  ?  A.     Yes. 

Q.     On  any  excursion  somewhat  similar  to  this? 

A.    In  the  Sierra  Navadas  I   went  on  a  pack 

train. 

Q.     In  the  Sierra  Nevadas?  A.    Yes. 

Q.     How  long  before  this  particular  trip  was  that 

excursion  ? 

A.     I  don't  exactly  remember;  a  couple  of  years, 

probably.  [137] 

Mr.  Lincoln:     Can  the  jurors  all  hear  this  lady, 

your  Honor? 

Q.  On  this  particular  trip,  as  you  went  down  did 
you  notice  the  a^^tions  of  the  mule  ridden  by  Mr. 
Mateas?  A.     Yes;  I  did. 

Q.     Would  you  be  good  enough  to  describe  them 

to  the  jury? 
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A.  Well,  he  acted  as  if  he  was  getting  ready  to 
buck  frequently. 

Mr.  Schell:  Just  a  moment.  We  move  to  strike 
that  as  a  conclusion  of  the  witness. 

The  Court:  Yes;  that  may  be  stricken.  Try 
again,  Mrs.  Vogel,  to  describe  it  as  best  you  can. 

A.     Well,  I  thought  he  was  going  to  buck. 

Mr.  Schell:  I  move  to  strike  that  out  as  not 
responsive  to  the  question  and  a  conclusion  of  the 
witness. 

The  Court :  Motion  granted.  How  did  he  appear 
to  you?    Tell  us  what  he  was  doing. 

The  Witness:  I  don't  know  how^  to  des<^ribe  it. 
I  know  that — well,  I  don't  know  how  to  describe  it. 

The  Court :     Do  the  best  you  can. 

Q.  (By  Mr.  Lincoln)  :  Well,  Mrs.  Vogel,  tell  us 
what  the  mule  did  as  you  saw  it. 

A.  In  fact,  I  thought  he  bucked  before  we  got 
down  there,  because  it  caused  such  a  commotion 
every  time,  whi<?h  [138]  was  at  least  a  dozen  times. 

The  Court :     Is  that  the  way  it  appeared  to  you  ^. 

The  Witness:     Yes. 

Mr.  Schell:  I  move  to  strike  out  the  answer 
as  not  responsive  to  the  question  and  a  conclusion 
of  the  witness. 

Mr.  Lincoln:  I  submit,  your  Honor,  that  it  is 
responsive  to  the  question. 

The  Court :  The  motion  is  denied.  She  has  used 
'thought"  in  the  sense  of  how  it  appeared.  Is  that 
the  way  it  appeared  to  you  ? 

The  Witness:     Yes.     I  was  worried  because 
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The  Covirt:     No;  you  do  not  need  to  tell  us  that. 

Mr.  Schell :     T  move  the  answer  go  out. 

Mr.  Lincoln :     It  may  go  out. 

The  Court:     Motion  granted. 

Q.  (By  Mr.  Lincoln) :  Mrs.  Vogel,  the  party 
arrived  at  Indian  Gardens.  Do  you  remember 
whether  or  not  it  stopped  at  any  time*? 

A.     I  think  it  stopped  several  times. 

Q.  And  we  will  say,  perhaps,  on  one  occasion 
did  you  have  any  talk  wdth  Mr.  Bob  Ennis,  the 
guide  ? 

A.  Well,  he  came  back  to  adjust  my  stirrup 
straps.  I  couldn't  seem  to  get  them  just  the  right 
length. 

Q.  Did  you  have  some  talk  with  him  at  that 
time? 

A.  Well,  I  asked  him  if  Mrs.  Rayle's  mule  was 
all  right. 

Q.     And  which  was  Mrs.  Eayle?  [139] 

A.  Mrs.  Rayle  is  the — she  is  next  to  the  last  in 
the  party.    She  is  right  behind  Bob. 

The  Court :     Bob  who  ? 

The  Witness:     Ennis,  the  guide. 

The  Court:     He  was  leading  the  party? 

The  Witness:  Well,  I  mean  she  was  second  in 
the  party. 

The  Court:  She  was  next  to  the  bottom  of  the 
photograph  ? 

The  Witness :     Yes. 

The  Court:     Is  that  Exhibit  4? 

The  Witness:     Yes. 
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Q.     (By  Mr.  Lincoln)  :     What  else  did  you  say 
to  Mr.  Ennis  at  that  time,  if  anything^ 

A.     Well,  I  don't  know.     We  talked  about  the 
mule. 

Q.     Which  mule^ 

A.     Well,  I  was  worried  for  fear  Mrs.  Rayle 

The  Court:  She  was  next  to  the  bottom  of  the 
photograph "? 

The  Witness:     Yes. 

The  Court:     Is  that  Exhibit  4? 

The  Witness :     Yes. 

Q.  (By  Mr.  Lincoln)  :  What  else  did  you  say 
to  Mr.  Ennis  at  that  time,  if  anything  1 

A.  Well,  I  don't  know.  We  talked  about  the 
mule. 

Q.     Which  mule? 

A.     Well,  I  was  worried  for  fear  Mrs.  Rayle 

Mr.  Schell :  No.  Just  a  moment.  I  move  to  strike 
the  answer. 

The  Court:  We  are  not  interested  in  what  was 
going  on  in  your  mind,  Mrs.  Vogel.  We  are  inter- 
ested in  what  was  said  and  done. 

A.  Well,  I  asked  him  if  Mrs.  Rayle 's  mule  was 
all  right. 

Q.     (By  Mr.  Lincoln)  :     What  did  he  sayl 

A.  He  said,  '^Yes."  And  then  I  called  to  Mrs. 
Rayle  and  asked  her.  She  made  some  remark  about 
he  was  a  [140]  slop})y  mule  or  something,  just  joked 
along. 

Q.     And  this  was  when  Bob  was  there? 

A.    Yes. 
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Q.  Now,  was  there  any  conversation  about  any 
other  mule? 

A.  Well,  I  don't  know  that  I  said  anything  in 
particular.   I  know  there  was  conversation. 

Q.     At  this  particular  time? 

A.     At  that  time ;  yes. 

Q.  All  right.  As  I  understand  it,  again,  now^ 
you  were  just  immediately  in  front  of  Mr.  Boles; 
that  is  right?  A.     Yes. 

Q.  During  the  ride  down  did  you  hear  any  con- 
versation between  Mr.  Boles  and  Mr.  Mateas? 

A.     Yes;  lots  of  it. 

Mr.  Schell :  Just  a  moment.  That  is  objected  to, 
if  the  court  please,  as  incompetent,  irrelevant  and 
immaterial,  and  pure  hearsay  insofar  as  this  defend- 
ant is  concerned. 

The  Court:  The  question  is  merely  directed  to 
whether  or  not  there  was  conversation.  The  objec- 
tion is  overruled.   The  answer  may  stand. 

Q.  (By  Mr.  Lincoln)  :  Will  you  tell  us,  please, 
what  was  the  substance  of  that  or  anv  other  con- 
versation  which  you  may  have  heard?  Just  a  mo- 
ment, please. 

The  Court:     The  same  objection?  [141] 

Mr.  Schell:     The  same  objection,  your  Honor. 

The  Court:  Do  you  offer  it  for  the  purpose  of 
proving  the  truth  of  what  was  said  or  the  fact  that 
something  was  said? 

Mr.  Lincoln :  No,  sir.  I  offer  it  for  the  same  lea- 
son  v/hich  I  offered  the  testimony  of  Mr.  Mateas 
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in  relation  to  the  same  matter,  that  is,  that  this 

was  said.   As  to  whether  it  was  the  truth  or  not  is 

a  matter,  perhaps,  for  the  jury  to  determine,  your 

Honor. 

The  Court:  For  that  purpose,  the  objection  is 
overruled. 

We  receive  evidence  of  this  conversation,  ladies 
and  gentlemen  of  the  jury,  not  for  the  purpose  of 
proving  the  truth  of  what  was  said,  but  merely  prov- 
ing the  fact  as  to  what  was  said,  oral  facts,  the 
words  spoken,  but  not  as  to  the  truth  of  the  words 
spoken. 

Mr.  Lincoln:  And  not  necessarily,  of  course, 
your  Honor,  as  to  the  untruth  of  it. 

The  Court:  Yes.  But  the  meaning  that  I  want 
to  instruct  the  jury  about  is  that  two  people  say- 
ing something  does  not  prove  it  is  true.  It  does 
prove  that  it  was  said,  and  those  are  part  of  the 
facts,  part  of  the  events  that  occurred,  apparently, 
on  this  trip.  So  you  are  to  consider  this  conversa- 
tion only  as  a  fact,  words  spoken,  and  not  as  evi- 
dence of  truth  of  the  words  spoken.  [142] 

Mr.  Schell :  As  to  that,  if  the  court  please,  it 
would  not  in  any  way  be  binding  on  these  defend- 
ants, because  it  would  be  purely  hearsay  as  to  them. 

The  Court:  It  would  be  hearsay  as  to  the  truth 
of  what  was  said,  but  would  not  be  hearsay  as  to 
the  fact  that  certain  words  were  spoken.  This  wit- 
ness, if  she  testifies  to  it,  will  testify  that  she  heard 
it;  so  it  cannot  be  hearsay  as  to  her  that  certain 
words  were  spoken. 
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Mr.  Seliell:  As  to  that,  if  the  court  please,  it 
would  not  in  any  way  be  binding  on  these  defendants, 
because  it  would  be  purely  hearsay  as  to  them. 

The  Court:  It  w^ould  be  hearsay  as  to  the  truth 
of  what  was  said,  but  would  not  be  hearsay  as  to  the 
fact  that  certain  Avords  were  spoken.  This  witness, 
if  she  testifies  to  it,  will  testify  that  she  heard  it; 
so  it  cannot  be  hearsay  as  to  her  that  certain  words 
were  spoken. 

Mr.  Schell :  No.  But  as  to  the  defendant,  though, 
however. 

The  Court:  As  to  the  defendant,  so  far  as  the 
truth  of  the  words  spoken  is  concerned,  it  is  hear- 
say; and  I  am  receiving  the  evidence,  and  I  am 
sure  the  jury  understands  that  they  are  to  consider 
it,  only  for  the  purpose  of  knowing  what  was  said 
and  done,  and  not  as  to  the  truth  of  what  w^as 
spoken. 

You  may  proceed. 

Q.  (By  Mr.  Lincoln)  :  Had  you  ever  met  Mr. 
Boles  before  this  particular  occasion"? 

A.     No. 

Q.     Do  you  know^  what  office,  if  any,  he  holds'? 

Mr.  Schell :  That  is  objected  to  as  calling  for  a 
conclusion,  if  the  court  please. 

Mr.  Lincoln  :     Just  a  moment. 

The  Court:  Sustained.  It  is  assuming  facts  not 
in  [143]  evidence. 

Q.  (By  Mr.  Lincoln) :  About  these  conversa- 
tions, was  there  more  than  one  conversation  between 
Mr.  Mateas  and  Mr.  Boles  before  you  got  to  Indian 
Gardens'?  A.     Yes. 
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Q.  Were  they  all  on  somewhat  the  same  subject 
or  were  they  all  different^ 

A.  Almost  all  the  talk  on  the  way  to  Indian  Gar- 
dens was  about  that  fractious  mule. 

Mr.  Schell:  Now,  just  a  moment.  May  we  have 
the  question  answered  and  no  further  comment 
volunteered  ? 

Mr.  Lincoln:  Just  confine  your  answer,  Mrs. 
Vogel,  please,  to  whether  they  were  on  the  same  sub- 
ject or  whether  they  were  on  different  subjects. 

Mr.  Schell :  If  the  court  please — might  it  be  stip- 
ulated, counsel,  that  my  objection  goes  to  this  entire 
line  of  conversation? 

The  Court:  Do  you  desire  to  strike  this  last 
answer  ? 

Mr.  Schell :     Yes,  if  the  court  please. 

The  Court:     The  answer  may  be  stricken. 

Mr.  Lincoln:  We  have  no  objection,  if  the  court 
please.    It  should  be. 

The  Court:  Yes.  Well,  it  is  understood  that 
your  objection  heretofore  made  goes  to  any  part 
of  the  conversation  that  occurred  outside  of  the 
presence  of  any  representative  of  the  defendant; 
and  the  jur}^  is  to  understand  that  [144]  any  con- 
versation that  occurred  outside  of  the  presence  of 
a  representative  of  the  defendant  is  admitted  solely 
for  the  purpose  of  evidence  of  what  was  said,  and 
not  evidence  as  to  the  truth  of  what  was  said. 

Q.  (By  Mr.  Lincoln)  :  Now,  Mrs.  Vogel,  we 
come  back  to  this  question:  Were  these  different 
conversations  all  on  the  same  subject? 

A.     We  talked  about  other 
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Q.     No.  Just  tell  me  yes  or  no. 

A.     things,  but  it  was  mentioned  all  the  way 

down  the  trail,  it  was. 

Mr.  Schell:  I  move  the  answer  go  out  as  not 
responsive. 

The  Court :     Motion  denied. 

Q.  (By  Mr.  Lincoln) :  Now  tell  me,  please, 
what  these  conversations  were  as  nearly  as  you  can 
remember,  that  is  what  Mr.  Boles  said  and  what 
Mr.  Mateas  said. 

A.  Well,  it  started  at  the  top  of  the  trail  and 
Mr.  Boles,  one  of  the  first  things  I  remember  was 
that  Mr.  Boles  said,  ^^What  is  the  matter  with  that 
ornery  mule?   Does  he  have  a  bee  in  his  bonnet?'^ 

The  Court:     Said  that  to  whom? 

The  Witness:  He  to  Mr.  Mateas.  And  I  could 
hear  everything  he  said,  because  I  was  in  front  of 
him. 

Q.  (By  Mr.  Lincoln)  :  Did  Mr.  Mateas  say  any- 
thing to  that?  [145] 

A.  Oh,  they  just  laughed  about  it.  And  then 
frequently  Mr.  Boles  tried  to  give  him  advice  about 
how  to  handle  the  mule.  Mr.  Boles  is  head  of  the 
Sierra  Pack  Train  in  the  Sierras. 

Mr.  Schell:  I  move  to  strike  that  out  as  a  con- 
clusion of  the  witness  and  not  responsive  to  any 
question. 

The  Court:     Is  that  what  he  said? 

The  Witness:  Yes.  He  told  us  about  that  on 
the  way  down. 

The  Court:     Motion  denied. 
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The  Witness:  He  was  with  the  National  Geo- 
graphic Society.  And  at  least  half  a  dozen  times  on 
the  way  to  Indian  Gardens  he  offered  to  ride  the 
mule,  to  change  mules. 

Q.  (By  Mr.  Lincoln) :  That  is  Mr.  Mateas' 
mule,  do  you  mean? 

A.  Yes.  I  can't  remember  the  exact  conversa- 
tions that  took  place,  but  I  know,  for  one  thing,  they 
talked  about  maybe  it  would  be  better  for  him  to  get 
off  and  lead  the  mule.  You  couldn't  help  but  see 
that  the  mule  was  not  the 

The  Court:  You  are  just  asked  as  to  the  con- 
versation. 

The  Witness:     What  is  that? 

The  Court:  You  are  just  asked  as  to  the  con- 
versation. 

Mr.  Schell:  I  move  that  answer  go  out,  then, 
as  to  that  portion,  as  volunteered. 

The  Court :  Beginning  ** You  couldn't  help,"  that 
may  go  [146]  out. 

Mr.  Lincoln :  Pardon  me.  I  understand  the  lady 
to  say  that  was  a  part  of  that  conversation. 

Q.     Is  that  right? 

A.  Yes,  sir.  Those  were  the  things  we  talked 
about  going  down. 

The  Court:  Please  read  that  portion  of  the 
answer  beginning,  ^^You  couldn't  help,"  Mr. 
Reporter. 

(Answer  read  by  the  reporter  as  requested.) 

The  Court:  That  was  not  said,  that  part,  "you 
couldn't  help,"  beginning  "You  couldn't  help?" 
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The  Witness:     No.    That  was  my  own  woi'ds. 

The  Court:  That  portion  will  be  stricken  and 
the  jury  instructed  to  disregard  it.   Proceed. 

Mr.  Lincoln :  I  am  sorry,  your  Honor.  I  thought 
it  was  a  portion  of  the  conversation. 

Q.  Do  you  remember  any  other  portion  of  this 
conversation  between  Mr.  Boles  and  Mr.  Mateas 
which  you  have  not  given? 

A.  No ;  not  on  exact  words,  but  I  know  there  was 
a  lot  said. 

The  Court :  Just  tell  us  the  substance  of  it.  You 
do  not  have  to  remember  the  exact  words.  What 
was  the  substance  of  what  was  said  and  who  said  it  ? 
Now,  do  not  add  your  own  observations.  Just  say 
what  they  said.  [147] 

The  Witness:  Well,  they  kept  kind  of  kidding 
him  about  the  mule  and — I  don't  know. 

Q.  (By  Mr.  Lincoln) :  When  you  got  down,  do 
you  remember  w^hen  you  got  down  to  Indian 
Gardens  ?  A.     Yes. 

Q.     And  did  all  the  party  dismount  down  there? 

A.    Yes. 

Q.     Did  they  have  lunch?  A.     Yes. 

Q.  Then  when  you  came  to  mount  again  did 
anyone  assist  you  to  mount  your  mule  ? 

A.     I  don't  remember. 

Q.  Do  you  remember  seeing  Mr.  Ennis,  that  is 
the  guide,  assisting  any  of  the  other  ladies  to  mount 
their  mules? 

A.  Well,  yes.  He  saw  that  they  were  all  ])ro])- 
erly  mounted.  He  adjusted  my  stirrup  straps  again. 
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Q.  Yes.  Did  you  notice  what  mule  Mr.  Boles 
was  on? 

A.  Wei],  he  and  Mr.  Mateas  had  exchanged 
mules. 

Q.     You  noticed  that,  did  you?  A.     Yes. 

Q.  Did  you  hear  any  conversation  with  regard  to 
that  exchange  of  mules  between  Mr.  Ennis,  Mr. 
Boles  and  Mr.  Mateas  ? 

A.  Yes.  I  heard  Bob  Ennis  tell  him  to  get  back 
on  [148]  his  own  mule,  on  the  mule  he  started  with. 

The  Court:     Tell  who? 

The  Witness:  He  told — he  told  Mr.  Boles  to 
ride  his  mule  and  Mr.  Mateas  to  ride  his  mule. 

Q.  (By  Mr.  Lincoln)  :  And  what,  if  anything, 
did  Mr.  Boles  say  in  answer  to  that  ? 

A.  Well,  he  said  that  he  was  afraid  that  Mr. 
Mateas'  mule  would  buck,  and  that  being  that  he 
knew  how  to  handle  mules  better,  why,  he  thought 
he  should  ride  him. 

Q.     Well,  what  did  Bob  say  to  that? 

A.  He  said  that  we  v/ere  all  to  ride  the  mules 
we  started  with. 

Q.  Did  you  see  them  change  back  then  to  the 
mules  that  they  had  ?  A.     Yes. 

Q.  And  did  you  see  the  accident  itself  when  it 
happened?  A.     Yes. 

Q.  Will  you  describe  that  as  well  as  you  can, 
that  is,  tell  the  jury  what  you  saw? 

A.  Well,  I  heard  a  commotion  and,  at  the  same 
time,  my  mule  got  unruly;  he  kind  of  braced  him- 
self and  reared  and  tossed  his  head.  I  was  afraid 
I  wouldn't  be  able  to  handle  him. 
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Mr.  Schell :  Just  a  moment.  May  this  witness  be 
admonished  [149]  not  to  volunteer  information  and 
give  her  own  private  thoughts,  if  the  court  please*? 
I  move  that  answer  go  out. 

The  Court :  The  portion  of  the  answer  where  the 
witness  said  she  was  afraid  mav  be  stricken,  and 
the  jury  is  instructed  to  disregard  it. 

A,  And  w^hile  I  was  handling  my  own  mule,  just 
out  of  the  comer  of  my  eye,  I  saw  Mr.  Mateas 
thrown.  I  heard  his  mule  buck  before  he  threw  him. 
I  heard  Mrs.  Mateas  scream. 

•  Q.  (By  Mr.  Lincoln)  :  Before  this  occurred — 
I  am  sorry  to  have  to  go  back  a  little  bit — but  before 
this  occurred,  when  the  party  were  having  lunch, 
was  there  any  talk  between  them  about  Mr.  Mateas' 
mule? 

A.     It  was  practically  the  same 

Q.  Wait  a  minute.  Just  tell  me  yes  or  no, 
please.  A.     Conversation?    Yes. 

Q.  Was  Mr.  Ennis  there  at  the  time  that  this 
conversation  took  place?  A.     Yes. 

Q.     Did  he  take  any  part  in  it,  do  you  remember? 

A.  Well,  I  don't  remember  the  exact  words  he 
said,  but  I  know  that  he  heard  it  and  they  all  talked 
about  it. 

Q.  What  was  said  with  regard  to  the  actions  of 
Chiggers  while  Mr.  Ennis  was  there? 

A.     That  he  acted  like  he  wanted  to  buck.  [150] 

Q.  And  what  else?  Did  anybody  describe  the 
actions  that  he  had  carried  on  l)efore  that  time? 

A.     Well,  everybody  knew  it. 
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Mr.  Scliell:  Just  a  moment.  We  move  that 
answer  go  out  as  not  responsive  to  the  question. 

Mr.  Lincoln :     I  am  sorry.  That  may  go  out. 

The  Court:     Motion  is  granted. 

Mr.  Lincohi:     That  may  go  out. 

The  Court:  You  may  say  only  what  was  said, 
what  was  said  and  done. 

The  Witness:  Well,  it  is  hard  to  remember  a 
conversation.    I  know  that  we  talked  about  it. 

The  Court:     Well,  the  substance  of  it. 

The  Witness:  But  I  can't  say  exactly  vv^hat  was 
said. 

Mr.  Lincoln:  We  do  not  expect  you  to,  Mrs. 
Vogel,  to  use  the  exact  words. 

The  Witness:  I  know  that  we  did  talk  about  it 
and  that  Bob  was  there. 

Mr.  Lincoln:     Your  witness. 

Cross-Examination 
By  Mr.  Schell : 

Q.  Mrs.  Vogel,  you  testified  at  the  previous  trial 
of  this  case,  did  you  not?  A.     Yes.  [151] 

Q.  You  did  not  give  any  testimony  about  any 
of  this  conversation  with  reference  to  the  mule  that 
occurred  at  Indian  Gardens,  did  you? 

A.  Well,  I  don't  remember,  but  if  I  didn't  it  was 
because  no  one  asked  me.  ^ 

Q.  You  were  called  by  Mr.  Lincoln  at  that  time, 
were  you  not  ?  A.     Yes. 

Q.  You  did  not  give  any  conversation  as  to  any- 
thing that  occurred  at  the  trail  down  to  Indian  Gar- 
dens, did  you  ? 
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A.     I  didn't  if  I  was  not  asked. 

Mr.  Lincoln:     Just  a  moment,  please. 

The  Court:     Do  you  have  an  objection'? 

Mr.  Lincoln:  Yes,  sir;  I  have.  I  think  it  has 
been 

The  Court:     No.    Just  state  your  objection,  Mr. 
Lincoln.    Argumentative,  sustained. 
.  Mr.  Lincoln:     We  object  to  it  as  entirely  incom- 
petent and  immaterial. 

The  Court:     I  sustained  your  objection. 

Mr.  Lincoln:     And  no  proper  foundation. 

The  Court :     In  that  form. 

Q.  (By  Mr.  Schell)  :  Now,  Mrs.  Vogel,  did  you 
observe  the  mule  after  you  left  the  Indian  Gardens? 

A.  Well,  he  didn't  make  much  fuss  until  the 
bucking. 

Mr.  Schell:  Just  answer  the  questions  yes  or 
no.  Did  [152]  you  observe  the  mule  after  you  left 
[ndian  Gardens? 

A.     Yes;  I  observed  all  the  mules. 

Q.     Those  in  front  of  you  and  in  back  of  you? 

A.     Yes. 

Q.  You  turned  around  to  look  at  the  mules  in 
back  of  you  from  time  to  time  ? 

A.  Well,  they  were  so  close,  and  I  could  hear 
everything  that  was  said,  and  I  looked,  yes. 

Q.     You  looked  back  from  time  to  time? 

A.     Yes. 

Q.  Have  you  discussed  this  matter  with  anybody 
before  coming  into  court? 
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Mr.  Lincoln :     Objected  to  as  entirely  immaterial. 

The  Court:     Overruled. 

A.  Well,  I  have  told  dozens  of  people  about  the 
injustice  of  it. 

Q.  (By  Mr.  Schell)  :  The  question  is:  Have 
you  discussed  this  case  with  anybody  before  coming 
into  court?  A.     Yes. 

Q.     Just  answer  that  yes  or  no. 

A.     Yes ;  I  have  told  lots  of  people  about  it. 

Q.  Counsel  asked  you  at  the  start  if  you  had  any 
interest  in  the  outcome  of  this  litigation.  You  are 
very  interested  in  the  outcome,  are  you  not? 

A.     Well,  only  as  a  matter  of  justice. 

Q.     You  are  interested  to  that  extent?  [153] 

A.     Yes.  I  think  it  is  a  shame  that 

Mr.  Schell:     That  is  all. 

Mr.  Lincoln:  Wait  a  minute.  I  submit  the  lady 
is  entitled  to  finish  her  answ^er.  May  I  have  the 
balance  of  the  answer,  your  Honor? 

The  Court :     She  has  answered  the  question. 

Redirect  Examination 
Bv  Mr.  Lincoln : 

Q.  Mrs.  Vogel,  counsel  has  asked  you  about  your 
testimony  at  the  last  trial.  You  were  not  asked  any- 
thing about  what  happened  going  down  the  trail  ? 

A.     No,  sir. 

Mr.  Schell:  That  is  objected  to  now,  in  view  of 
coimsel's  question,  objection  to  which  was  sustained. 

The  Court:     Sustained.    The  answer  is  stricken. 


168  Fred  Harvey,  a  Corp, 

(Tesiimony  of  Mrs.  Ella  W.  Vogel.) 

Q.  (By  Mr.  Lincoln) :  Nor  were  you  asked  any- 
thing about  what  happened  at  Indian  Gardens, 
were  you'?  A.     That  is  right. 

Mr.  Schell:     Same  objection,  if  the  court  please. 

Mr.  Lincoln:  That  went  through  without  my 
objection,  if  your  Honor  please. 

The  Court:  Yes.  Overruled  as  to  Indian 
Gardens. 

Q.  (By  Mr.  Lincoln) :  Nothing  was  asked  you 
about  that,  was  it?  [154]  A.     That  is  right. 

Mr.  Lincoln:  Of  course  you  did  not  testify 
about  it.  That  is  all. 

Mr.  Schell :     Just  a  minute. 

Recross-Examination 
By  Mr.  Schell : 

.  Q.  You  were  called  by  Mr.  Lincoln  and  had 
discussed  the  case  with  him  before  being  called  the 
last  time? 

A.  No;  I  was  not.  I  never  discussed  the  case 
with  him  before  the  last  trial. 

Q.     You  were  called  by  Mr.  Lincoln  as  a  witness  ? 

A.     Yes. 

Q.     At  the  last  trial  ?  A.     Yes. 

Mr.  Schell:     That  is  all. 

The  Court :     Anything  further  ^. 

Mr.  Lincoln :     That  is  all. 

The  Court:     You  may  step  down,  Mrs.  Vogel. 

Mr.  Lincoln:  That  is  all,  Mrs.  Vogel.  May  this 
witness  be  excused,  your  Honor? 

The  Court:  Is  there  any  occasion  to  require  the 
further  attendance  of  Mrs.  Vogel? 

Mr.  Schell :     No ;  I  think  not. 
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The  Court:  You  are  excused  from  furthel" 
attendance,  Mrs.  Vogel.  [155] 

Mr.  Lincoln:  Thank  you,  sir.  Mrs.  Mateas 
please. 

MES.  JUNE  MATEAS 

called  as  a  witness  by  plaintiff,  being  first  sworn, 
was  examined  and  testified  as  follows : 

The  Clerk :     Please  state  your  name. 
The  Witness:     June  Mateas. 

Direct  Examination 

By  Mr.  Lincoln: 

Q.  Mrs.  Mateas,  are  you  related  to  Mr.  Mateas 
who  has  just  testified? 

A.     Yes;  I  am. 

Q.     And  what  relation,  please  f 

A.     He  is  my  husband. 

Q.     How  old  are  you?  A.     32. 

Q.     So  that  made  you  26  in  1942?  A.     Yes. 

Q.  On  the  16th  of  June  of  1942  did  you  and  Mr. 
Mateas  go  to  Grand  Canyon?  A.     Ye§.  . ,   ,.  ; 

Q.     And  had  you  been  there  previously? 

A.     Yes ;  we  had. 

Q.     What  year  ?  [156]  A.     1941 

Q.  In  1941  did  you  take  an}^  trips  down  ,th^ 
Bright  Angel  Trail  ?  A.     No ;  we  did  not.  ■ 

Q.  In  1942  did  you  take  a  trip  down  the  Bright 
Angel  Trail?  A.     Yes,  sir. 

Q.  What  date  was  it,  if  you  remember,  that  you 
originally  landed  at  Grand  Canyon  in  1942  ?     . 

A.     On  the  16th  of  June. 
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Q.     What  time  of  the  day  was  that? 

A.     it  was  in  the  evening. 

Q.  Had  you  planned  before  then  to  take  the 
trip  down  the  Canyon'?  A.     Yes;  we  had. 

Q.     Did  you  buy  some  tickets  to  take  tliat  trip'? 

A.     Yes;  we  did. 

Q.     And  where  did  you  buy  the  tickets'? 

A.     In  the  lobby  of  the  Hotel  El  Tovar. 

Q.     Was  that  on  the  16th  or  on  the  17th? 

A.     It  was  on  the  evening  of  the  16th. 

Q.  Before  you  went  into  the  lobby  of  the  hotel 
to  buy  any  tickets  had  you  seen  any  circulars  or 
catalogs  or  advertisements  issued  by  the  hotel  or 
distributed  there  in  the  hotel  *?  [157]  A.     Yes. 

Q.  I  call  your  attention  to  Exhibit  No.  2  which 
has  been  placed  in  evidence  here,  being  a  large 
folder.    Was  this  one  of  those  which  you  had  seen '? 

A.     Yes;  it  is. 

Q.  And  I  also  call  your  attention  to  Exhibit  No. 
1-P  which  has  heretofore  been  introduced  in  evi- 
dence, and  ask  you  if  that  one  was  also  one  of  the  cir- 
culars which  you  had  seen  on  the  16th'? 

A.     Yes. 

Q.  On  the  16th  where  was  it  that  you  went  to 
buy  your  tickets? 

A.  At  the  accommodation  desk  in  the  El  Tovar 
lobby.  They  had  the  little  alcove  set  aside  for 
tickets  for  excursions. 

Q.  Did  you  have  any  conversation  there  with 
the  representative  about  this  trip? 

A.     Yes,  sir:  T  did. 
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Q.     I  call  your  attention  to  a  clause  which  occurs 

in  a  portion  of  Exhibit  1-P,  namely,  this : 

^^  Although  visitors  may  venture  short  dis- 
tances down  these  trails  on  foot,  the  accepted 
mode  of  travel  for  longer  journeys  is  via  the 
famous  ^ Grand  Canyon  Mules.'  These  faithful, 
sure-footed  animals,  in  charge  of  experienced 
guides,  hold  a  thirty  years'  record  of  [158]  car- 
rying many  thousands  of  inexperienced  riders 
down  the  trails  and  back  in  perfect  safety." 

Did  you  read  that  before  you  purchased  tickets? 

A.     Yes,  sir;  we  did. 

Q.  Did  you  have  a  conversation  with  the  person 
from  whom  you  purchased  the  ti-ckets  with  reference 
to  that  particular  clause?  A.     Yes. 

Q.  Will  you  tell  us,  please,  what  the  conver- 
sation was  as  nearly  as  you  can  remember  it? 

A.  Well,  as  near  as  I  remember  it,  I  stated  at 
that  time  that  my  husband  had  not  had  any  exper- 
ience riding ;  and  the  gentleman  at  the  desk  told  me 
that  nearly  all  of  the  people  who  went  down  the 
Canyon  had  not  had  any  experience  riding ;  and  that 
there  hadn't  been  any  accidents  and  it  would  be 
a  safely  conducted  ride. 

Q.  When  you  read  that  did  you  read  that  portion 
of  the  circular  whidi  I  have  just  read  to  you? 

A.     Yes. 

Q.     And  did  you  believe  that?  A.     I  did. 

Q.     On  July  17,  1942,  about  11:00  o'clock  in  the 
morning,  where  were  you  and  Mr.  Mateas? 
A.     It  was  June  17th. 
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Q.     Pardon  me,  pardon  me.     I  am  sorry.  [159] 

A.  At  11:00  o'clock  in  the  morning  we  were  at 
the  corral  at  the  head  of  the  Bright  Angel  Trail. 

Q.  Were  there  any  other  people  in  the  corral 
besides  you*?  A.     Yes;  there  were. 

Q.     Were  there  any  mules  in  tlie  corral  also? 

A.     Yes. 

Q.  Did  you  see  Mr.  Bradley  there?  You  know 
who  Mr.  Bradley  is,  do  you?  A.     Yes. 

Q.  The  gentleman  who  has  been  referred  to 
here,  Did  you  see  Mr.  Ennis  there  at  the  time, 
do  you  remember?  A.     Senior  or  Junior? 

Q.     Yes,  Senior.  A.     No. 

Q.  You  saw  Mr,  Ennis,  Jr.,  or  popularly  known 
as  Bob  Ennis,  did  you?  A.     Yes. 

Q.  Did  you  hear  any  conversation  between  your 
husband  and  Bob  before  your  party  started  out  of 
the  corral  ?  A.     Not  with  Bob ;  no,  sir. 

Q.     With  Mr.  Bradley? 

A.     With  Mr.  Bradley. 

Q.  With  Mr.  Bradley.  And  what  was  that  con- 
versation, please?     [160] 

A.  Well,  my  husband  told  Mr.  13radley  that  he 
would  like  to  ride  near  me,  and  Mr.  Bradley  put 
him  at  the  end  of  the  train;  and  that  was  the  con- 
versation that  took  place. 

Q.  Going  down  the  trail  did  you  notice  any- 
thing with  regard  to  the  mule  which  your  husband 
was  riding  on  any  different  from  any  of  the  other 
mules?  A.     Yes;  I  did. 

Q.     Wbat  did  you  see? 
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A.  Well,  I  would  notice  the  mule  when  I  would 
look  back  to  see  how  he  was  doing,  and  I  would 
notice  the  mule  at  different  times  try  to  pass  the 
other  two  mules  ahead  of  him. 

Q.  When  you  got  down  to  Indian  Gardens  all 
the  party  stopped,  I  believe,  and  rested,  is  that 
right?  A.     Yes,  sir. 

Q.  While  you  were  there  was  there  any  conver- 
sation among  the  party  in  the  presence  of  Bob 
Ennis  with  regard  to  the  actions  of  Mr.  Mateas' 
mule?  A.     During  lunch  time? 

Q.     Yes. 

A.  I  am  sorry.  I  didn't  hear  any  conversation 
that  took  place  at  that  time. 

Q.  All  right.  When  the  party  was  ready  to 
get  on  the  mules  again  did  Bob  Ennis  assist  you 
on  your  mule  ?  A.     Yes ;  he  did.     [161]  :     i 

Q.  Did  you  see  him  assist  any  of  the  other 
ladies?  A.     Yes. 

Q.  Did  you  notice  which  mule  Mr.  Mateas  was 
on?  A.     Yes. 

Q.     And  which  was  that?  :     ; 

A.  It  was  the  mule  preceding  the  last  mide, 
making  it  Mr.  Boles'  mule. 

Q.  Was  Mr.  Boles  related  to  you  or  Mr.  Mateas 
in  any  way?  A.     No. 

Q.     Had  you  ever  seen  him  before  ?  A.     No. 

Q.     Ever  seen  his  wife  before  ?  A.     No,  sir. 

Q.     Do  you  know  whei'e  he  now  is? 

A.     I  think  I  do ;  yes,  sir. 

Q.     And  where  do  3^ou  think  he  is? 

A.     I  think  he  is  in  Ohio. 
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Q.  Anyway,  so  far  as  you  know,  he  is  not  in 
California^  A.     So  far  as  I  know  he  is  not. 

Q.     Or  his  wife,  either?  A.     That  is  right. 

Q.  And  which  mule  was  Mr.  Boles  on  when  your 
husband  was  on  Mr.  Boles'  mule?     [162] 

A.     He  was  on  my  husband's  mule. 

Q.  Did  you  overhear  any  conversation  then  or 
about  that  time  while  these  two  men  were  on  these 
opposite  mules  between  them  and  Bob? 

A.     Between  Mr.  Boles  and 

Q.     Just  answer  yes  or  no. 

A.     Oh,  excuse  me.    Yes. 

Q.     Between  Mr.  Boles  and  Bob,  was  it? 

A.    Yes. 

Q.     And  what  did  you  overhear? 

A.  I  overheard  Mr.  Boles  say  that  the  reason 
they  had  clianged  mules  was  that  my  husband's 
mule  was  constantly  trying  to  pass  the  other  mules 
and  get  ahead  of  them,  and  that  he  was  a  skittish 
mule  and  my  husband  was  afraid  of  the  mule;  and 
that  he  though  or  he  knew  he  could  ride  the  mule 
and  it  would  be  a  better  idea  for  my  husband  to 
ride  his  mule,  Mr.  Boles'  mule.  And  that  is  the 
conversation  that  took  place. 

Q.     Did  Bob  make  any  reply  to  that? 

A.  [>ob  told  him  at  that  time  that  we  had  to 
remain  on  the  mules  we  were  assigned  at  the  top 
of  the  hill. 

Q.     And  did  they  then  change  back? 

A.     They  then  changed  back. 

Q.     You  saw  them  do  that?  A.     I  did. 
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Q.  Sometime  after  that  there  was  this  accident 
in  which  your  husband  was  involved,  was  there  ? 

A.     Yes,  sir. 

Q.     Did  you  see  that  yourself? 

A.     Well,  yes;  I  did. 

Q.  How  far  below  Indian  Gardens  would  you 
say  that  was  in  time  ? 

A.     A  half  an  hour  to  an  hour. 

Q.     And  v/hat  was  it  that  you  saw? 

A.  Well,  I  saw  the  mule  when  I  turned  around. 
I  heard  the  commotion.  I  heard  one  of  the  girls 
ahead  of  me  scream  and  I  turned  around  and  I 
saw  the  mule  bucking,  and  after  about  the  second 
buck  that  I  saw,  I  saw  my  husband  go  over  his 
head,  thrown  over  the  mule's  head  and  land  on 
his  back  at  the  side  of  the  trail.     [164] 

******* 

The  Court:  The  clerk  calls  my  attention  to  the 
fact  that  it  does  not  appear  of  record  here  that 
dismissals  have  been  entered  as  to  the  fictitious 
defendants. 

Mr.  Lincoln:     Oh,  I  am  sorry,  your  Honor. 

The  Court :     I  assumed  that  that  was  done  prior. 

Mr.  Lincoln:  I  thought  that  was  done  long  ago, 
sir.  We  will  ask  at  this  time  that  such  dismissal 
be  made  by  your  Honor. 

The  Court:  Very  well,  the  case  is  dismissed  as 
to  all  fictitious  defendants  and  as  to  all  of  the 
defendants  other  than  the  Fred  Harvey  Corpora- 
tion.    Is  that  correct? 
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Mr.  Lincoln:  Yes,  sir.  I  had  in  mind  your 
Honor  asked  us  at  the  outset  if  that  matter  now 
was  only  as  against  the  Harvey  Company,  and  I 
assumed  hy  that  that  we  had  complied  with  the 
proprieties  in  making  the  dismissals  otherwise. 

The  Court:     Very  well.    The  recoi'd  is  now  clear. 

Mr.  Lincoln:     Thank  you,  sir. 

The  Court:  And  the  case  is  dismissed  as  to  all 
other  defendants  except  Fred  Hai^^ey,  a  corpora- 
tion.    [170] 

Mr.  Schell:  That  is  correct.  Mr.  Wilson,  will 
you  come  forward?    I  am  sorry  to  do  this. 

The  Court:  The  jury  will  understand  that  this 
is  a  witness  called  out  of  order  on  behalf  of  the 
defendant. 

WILL  WILSON 

called  as  a  witness  by  defendant,  being  first  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:    What  is  your  name,  sir? 
The  Witness:    Will  Wilson. 

Direct  Examination 
By  Mr.  Schell : 

Q.     Will   you   try  to   keep   your  voice   up,   Mr. 
Wilson,  so  that  everybody  can  hear  you? 
A.     Okay. 

Q.     Where  do  you  live  now? 
A.     Alameda,  California. 
Q.     In  1942  where  did  you  live? 
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A.     I  lived  at  the  verge  of  the  Grand  Canyon. 

Q.     How  old  are  you,  Mr.  Wilson? 

A.     Well,   something  lacking  60. 

Q.     What  has  been  your  occupation? 

A.     Well,  mostly  sitting  in  the  saddle. 

Q.     Doing  what  type  of  work?  [184] 

A.     Riding. 

Q.     Riding? 

A.     Sitting  in  the  saddle. 

Q.  During  1940,  '41  and  '42  were  you  working 
at  the  Grand  Canyon? 

A.  I  went  to  the  Canyon  in  1940  and  left  there 
in  1945. 

Q.  What  type  of  work  did  you  do  while  you 
were  there  at  the  Canyon? 

A.     I  was  a  guide  on  the  trail. 

Q.     A  guide  on  the  trail? 

A.     That  is  right. 

Q.  Did  you  have  occasion  to  go  up  and  down  the 
Bright  Angel  Trail  from  time  to  time? 

A.     Well,  every  day,  you  might  say. 

Q.  Were  you  acquainted  with  a  mule  called 
Chiggers  ? 

A.  That's  right.  I  rode  the  mule  quite  a  while, 
myself. 

Q.  You  say  you  rode  the  mule.  When  did  you 
ride  him? 

A.  I  rode  him  in  '40,  put  him  on  the  dude  train 
in  '40. 

Q.     You  say  you  rode  him?  A.     Yes,  sir. 
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Q.     You  rode  him  as  guide  mule,  did  you? 

A.     I  rode  liim  as  guide  mule  for  a  while;  yes. 

Q.     And  then,  later  on,  you  put  him  in  the 

A.     Put  him  in  the  dude  string. 

Q.  I  see.  Did  you  use  that  mule  from  time  to 
time?  A.     From  time  to  time  is  right. 

Q.  And  can  you  tell  us  about  this  mule,  what 
you  noticed  about  his  disposition  and  the  way  he 
acted? 

A.  Well,  I  think  he  was  one  of  the  gentlest  mules 
I  had  on  the  trail. 

Mr.  Lincoln:  I  ask  that  the  answer  be  stricken 
as  not  responsive  and  a  conclusion  of  the  witness. 

The  Court:     Motion  granted. 

Q.  (By  Mr.  Schell)  :  As  part  of  that  using  him 
as  a  guide  mule  was  that  part  of  his  training? 

A.     Yes;  that's  right. 

Q.     As  a  guide  mule  was  he  gentle  or  otherwise? 

A.     He  was  very  gentle. 

Mr.  Lincoln:  Objected  to — pardon  me.  Objected 
to  as  no  foundation,  calling  for  a  conclusion  of  the 
witness,  incompetent,  irrelevant  and  immaterial. 

The  Court:     Overruled.     The  answer  may  stand. 

Q.  (By  Mr.  Schell)  :  Then  when  you  put  him 
on  the  dude  string  what  did  you  find  about  his 
actions  ? 

A.  Well,  he  was  still  perfectly  gentle  to  men, 
women,  children  and  all  of  them. 

Q.  In  using  him  as  a  guide  mule  did  you  always 
use  [186]  him  in  the  same  position  on  the  string  or 
was  he  in  different  positions? 
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A.  We  put  him  out  just  as  he  came.  If  there 
was  a  lady  on  him,  we  put  him  out  in  tlie  front  of 
the  men;  if  there  was  a  man  on  him,  we  put  him 
back  of  the  women;  no  one  place  for  the  mule  to 
work. 

Q.  During  the  time  that  you  were  working,  say, 
up  to  '42,  was  he  sometimes  on  the  end  of  the  string  ? 

A.     Yes,  sir. 

Q.  And  on  various  places  in  the  string,  is  that 
right?  A.     That  is  right. 

Q.  Did  you  ever  have  any  trouble  with  this  mule 
at  any  time  while  using  him? 

A.     No  trouble  whatever. 

Mr.  Schell:  That  is  all.  Wait  just  a  minute. 
Just  a  minute,  Mr.  Wilson.  Mr.  Lincoln  may  want 
to  ask  you  some  questions. 

Cross-Examination 
By  Mr.  Lincoln: 

Q.  Mr.  Wilson,  really,  this  mule  was  one  of  the 
gentlest  and  kindest  and  simplest  little  mules 
you  had? 

A.     That  is  what  I  found  the  mule  to  be  with  me. 

Q.    What,  sir? 

A.     That  is  what  I  found  the  mule  to  be  with  me. 

Q.     Kind  of  a  pet,  wasn't  it? 

A.     He  was  very  much  of  a  pet. 

Q.  And  you  really  used  this  mule  more  to  have 
ladies  ride  on  him,  didn't  you,  than  you  had  men? 

A.  We  had  ladies  and  men  and  all.  We  used 
him  more  as  a  guide  to  lead  them  on. 
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Q.  You  did  not  select  any  particular  mule  for 
any  particular  X)erson,  did  you? 

A.  Well,  at  times  I  did  and  at  times  I  didn't. 
We  generally  selected  certain  mules  for  women. 

Q.     Pardon,  sir"? 

A.  Sometimes  we  selected  certain  mules  for  chil- 
dren and  women,  and  it  depended  on  the  ages  of  the 
women  and  children. 

Q.  And  at  those  times  you  would  select  this 
particular  mule  because  of  his  gentleness,  wouldn't 
you?  A.     That  is  one  reason;  yes. 

Mr.  Lincoln:     That  is  all. 

Redirect  Examination 
By  Mr.  Schell : 

Q.  By  the  way,  may  I  ask  a  couple  of  questions 
I  overlooked?  Mr.  Wilson,  are  you  familiar  with 
the  equipment  that  these  mules  had  on? 

A.     Well,  I  should  be ;  yes.  [188] 

Q.     What  was  it? 

A.  Well,  it  w^ould  be  a  saddle,  saddle  packs, 
raincoats,  and  bridles  and  halters. 

Q.     And  did  the  bridles  have  reins  on  them? 

A.     They  certainly  did. 

Q.  And  what  instructions,  if  any,  were  given 
to  the  people  who  rode  them? 

A.  I  asked  cA^erybody  not  to  ride  sideways  and 
keep  the  mules  u])  close  together. 

The  Court :    Just  a  moment. 

Mr.  Lincoln :  May  the  answer  go  out,  your  Honor, 
until  I  object? 

The  Court :    The  answer  will  be  stricken. 


vs,  Elmer  H,  Mateas  181 

(Testimony  of  Will  Wilson.) 

Mr.  Lincoln:  We  would  object  to  that  as  in- 
competent, irrelevant  and  immaterial,  for  this 
particular  reason:  As  I  see  it,  what  may  have  been 
the  custom  heretofore  is  not  a  matter  which  is  before 
this  court  at  the  present  time. 

The  Court:  The  objection  will  be  sustained  to 
the  question  in  that  form,  it  not  indicating  any 
particular  time. 

Q.  (By  Mr.  Schell)  :  During  the  year  of  1942 
and  prior  thereto,  state  whether  or  not  it  was  the 
custom  of  the  guides  to  have  the  dudes  hold  the 
reins?  A.     That  is  right. 

Mr.  Lincoln:  Well,  wait  a  minute.  We  will 
object  to  that  as  being  entirely  incompetent  for  the 
particular  [189]  reason,  as  I  understand  it,  that 
this  gentleman  had  ceased  to  ride  this  particular 
mule  in  that  particular  year,  and  we  still  are  not 
concerned  with  custom  unless  it  could  be  shown  that 
he  had  knowledge  of  the  customs. 

Mr.  Schell:  I  do  not  think  that  is  true,  your 
Honor. 

The  Court:  Is  your  question  directed  to  all 
mules  ? 

Mr.  Schell:  To  the  entire  course  of  conduct  of 
mules,  yes,  all  mules. 

Mr.  Lincoln:  For  that  reason  we  submit  it  is 
still  more  incompetent. 

The  Court:  Objection  overruled.  Do  you  under- 
stand he  is  questioning  you  about  the  custom  with 
respect  to  all  mules'? 
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The  Witness:  All  mules,  all  trail  mules,  all  of 
them. 

The  Court:  Were  all  jjeople  who  rode  all  the 
mules 

The  Witness:     That's  right. 

The  Court:     in  1942  instructed  to  hold  the 

reins  % 

The  Witness:  That's  right,  because  I  instructed 
them  to  hold  the  reins  in  your  hand. 

Q.  (By  Mr.  Schell)  :  What  is  the  purpose  of 
that? 

A.  Well,  the  mule  might  stumble  and  it  would 
help  the  mule  to  kind  of  pick  his  head  up ;  in  other 
words,  the  mule  could  jump  and  you  could  pull 
up  on  your  reins. 

Q.     Are  the  mules  shod?  A.     Yes,  sir. 

Q.     What  is  the  general  nature  of  the  trail? 

A.    Well,  it  is  just  a  little  bit  rocky. 

Q.     Rocky?  A.     A  little  bit  rough. 

Q.     And  state  whether  or  not  the  saddles  and  so 

forth  squeak  as  the  riding  goes  on  ? 

A.     That's  right;  they  do. 

Q.  From  your  experience,  are  you  able  to  hear 
conversation  any  distance  back  of  you  when  you 
were  riding  down  the  trail  ? 

A.  Not  too  far  back.  The  first  person  can  take 
my  conversation  and  then  relay  it  back,  but  you 
cannot  hear  the  conversations  in  the  back  of  a  party. 
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Two  mules  back  and  you  can't  hear  what  the  person 
says  on  that  trail,  unless  you  are  on  a  switch  back 
and  they  come  up  over  you. 

Mr.  Schell :    That  is  all! 

The  Court:     Any  further  questions'? 

Mr.  Lincoln:     Just  a  minute.     Yes,  sir. 

The  Court:    Just  a  moment,  Mr.  Wilson. 

The  Witness:    More? 

Recross-Examination 
By  Mr.  Lincoln: 

Q.  How  many  people  would  you  say  you  have 
taken  down  that  trail?  [191] 

A.  Well,  I  didn't  keep  count  of  them.  I  guided 
10  practically  every  day  I  worked  there  for  five 
years. 

Q.     Every  day  including  Sunday? 

A.     We  didn't  have  no  Sunday. 

Q.     You  did  not  drive  them  on  Sunday? 

A.  We  didn't  have  no  Sunday.  We  worked  all 
days. 

Q.     That  is  what  I  mean,  seven  days  a  week? 

A.     And  we  worked  at  night. 

Q.     Seven  days  a  week? 

A.  That  is  right.  It  would  be  eight  days  a  week 
anyway  you  figure  it. 

Q.  So,  then,  you  would  take  at  least  70  people 
up  or  down  every  week,  is  that  right? 

A.     That  is  right. 
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Q.     For  a  period  of  two  years,  is  that  right  *? 

A.     For  five  years. 

Q.  Five  years,  which  w^ould  make  something 
like  18,000  peoi3le,  if  my  arithmetic  is  correct. 

A.     It  might  be  something  like  that. 

Q.  And  how  many  times  did  you  take  this  mule 
Chiggers  down  there? 

A.  Well,  I  couldn't  count  the  exact  time,  but 
I  had  him  from  time  to  time,  from  the  time  I 
started  in  until  after  I  left  there,  after  he  went 
into  the  dude  string. 

Q.  Did  you  have  him  in  the  dude  string  for  a 
period  [192]  of  two  3^ears? 

A.  Well,  yes,  sir.  He  had  been  on  the  dude 
string  for  five  years. 

Q.  For  five  years.  Of  course,  you  did  not  use 
him,  I  suppose,  every  time  you  went  down,  did  you  ? 

A.     Not  every  day. 

Q.     Pardon  ? 

A.     Not  every  day,  no;  but  somebody  else  did. 

Q.     Oh,  somebody  else  did? 

A.     That  is  right,  or  I  did. 

Q.     He  was  used  every  single  day,  is  that  right? 

A.     That  is  right. 

Q.  When  these  people  hold  the  reins  tight,  that 
is,  as  I  understand  it,  for  the  purpose  of  holding 
u])  the  mule  in  case  he  stumbles,  is  that  right? 

A.     It  helps;  yes. 

Mr.  Schell :  Objected  to  as  assuming  something 
not  in  evidence. 

The  Witness:  I  didn't  say  ^^ tight."  I  said, 
*^hold  them  in  your  hand." 
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Q.  (By  Mr.  Lincoln)  :  Oh,  '^  just  hold  them  in 
your  hand"?  A.     That  is  right. 

Q.     But  you  did  not  mean  to  hold  them  tight? 

A.  I  didn't  mean  to  hold  them  tight.  If  we  do, 
the  mules  can't  travel.  [193] 

Q.  You  are  not  supposed  to  hold  them  tight,  is 
that  right?  A.     That  is  right. 

Mr.  Lincohi:     Would  you  read  the  question? 

The  Court:  Please  read  the  question,  Mr. 
Reporter. 

(Question  read  by  the  reporter.) 

A.  That  is  right;  just  hold  them  in  your  hand, 
I  told  them. 

Q.  (By  Mr.  Lincoln) :  What  would  happen  if 
you  did  hold  them  tight? 

A.     Well,  the  mule  can't  travel  on  tight  reins. 

Q.     Can't  go  at  all? 

A.     That  would  stop  the  mule. 

Q.  I  see.  So  you  told  them  simply  to  hold  the 
reins  loose  on  the  saddle,  is  that  right? 

A.  That  is  right;  ^^hold  them  in  your  hand;  keep 
them  in  your  hand." 

Mr.  Lincoln:  '^Keep  them  in  your  hand."  That 
is  all. 

Mr.  Schell:  That  is  all.  You  say  step  down. 
May  Mr.  Wilson  be  excused?  • 

Mr.  Lincoln:    As  far  as  I  am  concerned,  yes. 

The  Court:  You  are  excused  from  further  at- 
tendance, Mr.  Wilson.  Do  you  desire  to  recall  Mrs. 
Mateas  now? 

Mr.  Lincoln:  Yes.  And,  if  your  Honor  will 
bear  with  me  just  a  moment.  [194] 
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recalled. 

Direct  Examination 
(Resumed) 
By  Mr.  Lincoln: 

Q.  Mrs.  Mateas,  I  show  you  this  Exhibit  No.  H, 
which  is  the  document  which  was  supposed  to  have 
been  written  at  the  hospital  about  the  6th  of  July, 
1942,  and  ask  you  if  you  ever  saw  that  document 
before  yesterday  *? 

A.     This  particular  document? 

Q.     Yes.  A.     Not  this  particular  document. 

Q.     Did  you  ever  see  one  like  it  before  yesterday? 

A.  I  can't  say  whether  I  saw  one  like  it,  Mr. 
Lincoln,  as  to  color  and  content. 

Q.  But  you  saw  something  you  think  that  was 
like  it?  A.     I  saw  something. 

Q.  And  where  was  the  something  which  you 
speak  of  now  that  you  saw,  for  the  first  time? 

A.  A  representative  of  the  Harvey  Company 
had  it  in  his  hands. 

Q.  I  see.  And  about  when  was  that  that  this 
representative  of  the  Harvey  Company  had  this 
paper  of  some  kind  in  his  hand  ? 

A.  During  the  time  we  were  at  the  Grand 
Canyon  Hospital.  [195] 

Q.  When  was  that,  do  you  remember,  with  ref- 
erence to  the  time  of  the  accident  itself? 

A.  I  would  say  a  week  or  a  week  and  a  half 
after  the  accident,  roughly  speaking. 

Q.     What  time  of  day  was  it? 

A.     It  was  in  the  afternoon. 
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Q.  What  was  Mr.  Mateas'  condition  that  after- 
noon'? 

Mr.  Schell:  That  is  objected  to  as  calling  for  a 
conclusion  and  speculation,  no  foundation  laid,  and 
no  definite  time  fixed. 

The  Court:    Sustained  in  that  form. 

Q.  (By  Mr.  Lincoln) :  What  had  Mr.  Mateas 
done  that  morning,  if  you  know  ? 

A.  That  morning  he  had  been  trying  to  learn 
to  walk  again. 

Q.  Could  you  tell  us  whether  that  was  tiring 
to  him? 

A.  It  was  very  tiring  to  him.  He  would  have 
to  go  back  to  bed. 

Q.  Were  you  with  him  when  he  was  attempting 
to  walk? 

A.     Oh,  yes ;  I  would  have  to  help  him. 

Q.  You  were  there  with  him  every  day  during 
the  daytime,  at  any  event,  were  you? 

A.     I  was  there  all  day  and  that  night;  yes,  sir. 

Q.  And  when  this  representative  came  there 
was  Mr.  Mateas  sitting  up  or  walking  or  where 
was  he?  [196] 

A.     He  was  in  bed. 

Q.  What  did  this  representative  say  when  he 
first  came  there,  if  you  remember  f 

Mr.  Schell:  That  is  objected  to  as  incompeteiit, 
irrelevant   and  immaterial,   not  within   the   issues. 

Mr.  Lincoln :     I  respectfully  submit 

The  Court:     Overruled. 

Mr.  Lincoln :     Pardon,  sir  ? 

The  Court:     Overruled. 
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The  Witness:  Will  you  repeat  the  question, 
please "? 

(Question  read  by  the  reporter.) 

A.  In  substance,  he  said  he  was  a  representative 
of  the  Harvey  Company  and  he  wanted  to  get  an 
accomit  of  the  accident,  and  that  undoubtedly  the 
Harvey  Company  would  make  some  sort  of  a  settle- 
ment.   And  I  think  that  was  the  substance. 

Q.  (By  Mr.  Lincoln)  :  Then  did  he  ask  ques- 
tions of  you  and  Mr.  Mateas  %  A.     Yes ;  he  did. 

Q.  Which  one  of  you'?  Was  it  you  or  Mr.  Mateas 
that  gave  the  answers'? 

A.     It  was  Mr.  Mateas  that  gave  the  answers. 

Q.  And  then  what  would  this  representative  do 
when  he  received  those  answers'? 

A.     He  wrote  them  down.  [197] 

Q.     Did  you  see  what  he  was  writing  at  any  time  ? 

A.     No;  I  did  not. 

Q.     Did  you  read  any  of  the  writing  at  any  time  ? 

A.     I  did  not. 

Q.  And  did  you  see  Mr.  Mateas  read  any  of  that 
writing  at  any  time  *?  A.     No,  sir. 

Q.  Did  this  representative  read  over  this  writing 
at  any  time?  A.     To  us? 

Q.     Yes. 

A.     Yes ;  he  read  something  back  to  us. 

Q.     He  read  something?  A.     Yes. 

Q.     Did  he  give  you  a  copy  of  the  writing? 

A.     He  did  not. 

Q.     Did  you  ask  him  for  a  copy? 

A.     Yes,  sir;  we  did. 
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Q.     And  what  answer  did  he  make  to  that^ 

A.  He  said  it  was  not  necessary  for  iis  to  receive 
a  copy  of  what  he  had  written  down. 

Q.     Any  particular  reason  given  for  that? 

A.  He  said  it  would  be — he  said  he  was  going 
to  turn  it  in  to  the  Harvey  Company  and,  as  I 
stated  before,  they  would  contact  us  to  make  a 
settlement  off  of  his  report.  [198] 

Q.     You  believed  that,  did  you  ? 

A.     Yes;  I  did. 

Q.  Now,  Mrs.  Mateas,  will  you  be  good  enough 
to  read  that  exhibit  which  I  have  just  presented  to 
you  and  tell  me  if  you  find  anything  in  there  which 
was  not  said  by  either  Mr.  Matheas  or  yourself  to 
this  representative  of  the  Harvey  Company? 

A.     I  have  read  it. 

Q.  Before  you  answer  that  question,  Mrs. 
Mateas,  may  I  ask  you  this:  Is  this  the  first  time 
you  ever  read  that  document?  • 

A.     The  first  time  I  have  ever  read  it ;  yes. 

Q.  Now,  do  you  find  anything  in  there  which 
either  Mr.  Mateas  or  you  did  not  tell  the  investigator 
of  the  Harvey  Company  at  the  time  that  he  wrote 
something  down  on  a  piece  of  paper? 

A.     Yes ;  I  do. 

Q.     And  what  page  do  joii  find  that  on  ? 

A.     It  is  on  the  third  page. 

Q.  Would  you  be  kind  enough  to  read  that 
portion  which  you  discover  was  not  read  or  was  not 
overheard  by  you — no.  Let  me  withdraw  that  for  a 
moment.     When   the   investigator   read   this   over. 
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do  you  see  any  portion  in  there  which  you  remember 

he  did  not  read^  A.     Yes;  I  do.  [199] 

Q.  And  that  is  the  same  portion  which  you  are 
now  referring  to,  is  it?  A.     Yes. 

Q.     Will  you  be  good  enough  to  read  that,  please? 

A.  It  states  here:  ''I  did  not  say  anything  to 
the  guide  that  I  would  like  to  ride  this  mule,  and 
I  do  not  know  if  the  other  man  said  anything  to 
the  guide,"     I  ])e]ieve  that  is  just  two  sentences. 

Q.  Have  you  and  Mr.  Mateas  been  living  to- 
gether all  the  time  since  1942?  A.     Yes,  sir. 

Q,     And  still  are  ?  A.     Yes,  sir. 

Q.  During  that  time  and  after  he  came  back 
from  the  Grand  Canyon  what  was  done  in  Los 
Angeles  or  any  treatment  which  may  have  been 
given  to  him  for  the  injury? 

A.  He  had  his  back  strapped  before  we  left 
the  Canyon,  and  at  the  time  we  came  to  Los  Angeles 
he  underwent  a  series  of  diathermy  treatments  and 
prescribed  rest. 

Q.     What  ])hysician  attended  him  at  that  time? 

A.     Dr.  Sloan. 

Mr.  Lincoln:  Mr.  Reporter,  that  is  Leigh, 
L-e-i-g-h,  Dr.  Leigh  Sloan. 

Q.  And  about  how  long  did  Dr.  Sloan's  treat- 
ment continue?  [200] 

A.     About  six  to  eight  weeks. 

Q.  What  do  3'ou  find  Mr.  Mateas'  condition  to 
\k\  at  the  present  time? 

A.     His  condition  at  the  present  time 
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Mr.  Schell:     Just  a  moment.     That  is  objected 
to  as  no  foundation  laid,  if  the  court  please,  calling 
for  a  conclusion  of  a  lay  witness. 
The  Court:     Sustained  in  that  form. 

Q.  (By  Mr.  Lincoln)  :  What  have  you  obsei^ved 
with  relation  to  how  Mr.  Mateas  acts  or  reacts  at 
the  present  time? 

A.     He  still  suffers  pain  as  a  result  of  his  injury. 

Mr.  Schell:  I  move  that  answer  go  out,  if  the 
court  please,   as  a  conclusion. 

The  Court:  Do  you  mean  he  appears  to  suffer 
pain "? 

The  Witness :     Yes,  sir ;  he  does. 

Q.     (By  Mr.  Lincoln)  :    Does  he  complain  to  you  f 

A.     He  complains  to  me;  yes,  sir,  he  does. 

Q.  And  does  he  say  what  particular  portion  of 
his  body  that  that  pain  is  in? 

A.  He  complains  of  his  back  and  of  his  right 
hip  at  different  times,  at  different  intervals;  and 
I  have  seen  instances  of  happenings  that  have 
occurred  since  his  back  injury.  He  would  try  to 
bend  over  and  would  get  bent  over  and  couldn't  get 
back  up.  [201] 

The  Court:     Motion  denied. 

Mr.  Schell:     Mrs.  Mateas 

Mr.  Lincoln:     If  you  will  pardon  me? 

Mr.  Schell:     Oh,  certainly. 

Mr.  Lincoln:     Just  one  question. 

Q.     Mrs.  Mateas,  did  the  Harvey  Company  make 
a  settlement  with  either  you  or  Mr.  Mateas  ? 

A.     No,  sir;  they  did  not. 
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Q.  Did  they  make  any  offer  of  settlement  to 
either  of  you?  A.     No,  sir. 

Mr.  Schell:  Just  a  moment.  We  object  to  that 
as  improper  and  ask  that  the  court  fully  instruct 
the  jury. 

The  Court:  The  jury  is  instructed  to  disregard 
the  witness's  answer  to  the  last  question.  Do  you 
desire  any  further  instruction  be  given  the  jury? 

Mr.  Schell:  That  it  has  no  place  in  the  case 
at  all  and  should  not  be  considered  in  any  way  at  all. 

The  Court :  As  to  whether  or  not  the  Harvey 
Company  offered  any  settlement  to  the  plaintiff 
in  this  case  has  no  place  here.  You  are  instructed 
to  disregard  any  testimony  or  any  questions  or 
answers  relating  to  that  question.  [202] 

Cross-Examination 
By  Mr.  ScheU : 

Q.  Mrs.  Mateas,  you  testified  yesterday  about 
a  conversation  regarding  the  mule  with  the  guide 
that  you  overheard  at  the  water  trough,  is  that 
right!  A.     That  is  right. 

Q.  And  that  is  the  only  conversation  you  heard 
with  reference  to  the  mule  and  the  change  from 
one  mule  to  the  other?  A.     Yes,  sir. 

Q.     It  occurred  at  the  water  trough  ? 

A.     At  the  water  trough. 

Q.  And  that  was  a  conversation  at  the  time 
when  Mr.  Mateas  was  on  the  other  mule,  is  that 
right?  A.     That  is  correct. 
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Q.  How  far  had  you  ridden  to  go  to  the  water 
trough  ?  A.     We  mounted  at  the  water  trough. 

Q.     You  mounted  at  the  water  trough? 

A.     Yes,  sir. 

Q.  And  this  conversation  took  place  after  that 
mounting,  is  that  right?  A.     Yes,  sir. 

Q.  Mrs.  Mateas,  do  you  remember  testifying  at 
the  previous  trial  of  this  matter?  A.     I  do. 

The  Court :     You  may  show  it  to  the  witness. 

Q.  (By  Mr.  Schell)  :  Calling  your  attention  to 
page  50,  commencing  with  line  15  down  to  line  10 
on  page  51,  will  you  read  that  to  yourself?  Have 
you  read  it?  A.     Yes,  sir. 

Q.     Did  you  so  testify?  A.     Yes,  sir;  I  did. 

Mr.  Schell:  May  I  read  it  now,  if  the  court 
please  ? 

The  Court:     You  may. 

Mr.  Schell: 

*'Q.  But  in  any  event,  there  you  had  lunch 
and  stopped  for  a  little  while? 

^'A.     That  is  right. 

^^Q.  When  you  went  on  from  there  did 
anything  happen  with  relation  to  Mr.  Mateas 
and  the  mule  ? 

^'A.  Well,  at  the  water  trough  we  stopped 
to  water  the  mules. 

^'Q.     Yes. 

''A.  And  he  got  onto  another  man's  mule 
that  was  there  and  the  guide  made  him  ex- 
change mules,  and  then  when  we  proceeded.  Lis 
mule  tried  to  get  ahead  of  the  rest  of  ours. 
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Q.  Now  just  a  minute.  At  the  water 
trough  when  they  exchanged  the  mules  did 
you  have  any  conversation  with  the  guide  or 
hear  any  conversation  between  [204]  him  and 
Mr.  Mateas  ^  A.     No. 

''Q.  All  right.  And  so  i\\^j  exchanged 
mules,  and  then  did  they  exchange  them  back 
again  ? 

''A.  Yes.  The  guide  told  them  to  revert  to 
their  original  mules. 

^'Q.     Well,  then,  after  that,  what  happened? 

^*A.  Well,  then  we  proceeded  down  the  trail 
towards  the  bottom  of  the  Can  von." 

You  so  testified,  did  you?  A.     I  so  testified. 

Q.  Mrs.  Mateas,  you  have  been  asked  some  ques- 
tions with  reference  to  the  document  which  is  in 
front  of  you.  I  think  it  is  marked  Exhibit  H.  May 
I  approach,  please? 

The  Court :     You  may. 

Q.  (By  Mr.  Schell)  :  You  have  now  read  that 
document  completely,  have  you?  A.     Yes,  sir. 

Q.  And  the  statements  on  the  first  page  of  state- 
ments are  correct?  A.     Yes,  sir. 

Q.  And  that  is  Mr.  Mateas'  signature  that  ap- 
pears on  the  bottom  of  that  first  page? 

A.     Yes,  sir. 

Q.     Now,  you  read  the  second  page?  [205] 

A.     Yes,  sir. 

Q.     The  statements  on  there  are  correct? 

A.     Yes,  sir. 
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Q.  That  is  the  information  that  was  given  at 
that  time  to  the  man  who  wrote  it  down? 

A.     Yes,  sir. 

Q.  And  the  signature  of  Mr.  Mateas  on  the 
bottom  of  that  page  is  his  signature  ? 

A.     Yes,  sir. 

Q.     ''Elmer  Mateas"?  A.     That  is  right. 

Q.     ''Elmer  H.  Mateas,"  I  believe  it  is? 

A.     Yes;  that  is  right. 

Q.  Now,  going  to  the  third  page,  you  say  that 
on  the  part  that  was  not  stated,  was  not  read  back, 
are  two  sentences?  A.     Yes,  sir. 

Q.  Starting  with  "I  did  not  say  anything  to 
the  guide  that  I  would  like  to  ride  the  mule,  and  I 
do  not  know  if  the  other  man  said  anything  to  the 
guide,"  is  that  right?  A.     That  is  right. 

Q.  That  is  just  really  one  sentence,  isn't  it? 
There  is  no  period  there. 

A.     That  is  right.     No;  that  is  a  comma. 

Q.  With  the  exception  of  that  sentence,  did  you 
give  [206]  the  information  or  Mr.  Mateas  give  the 
information  contained  on  that  page? 

A.     Yes,  sir. 

Q.  And  that  is  likewise  his  signature  at  the 
bottom  of  that  page,  "Elmer  H.  Mateas"? 

A.     Yes,  sir. 

Q.  Now,  with  the  fourth  page,  is  the  information 
on  that  page  correct?  A.     Yes,  sir. 

Q.  And  that  is  Mr.  Mateas'  signature,  "Elmer 
H.  Mateas,"  on  the  bottom  of  that  page? 

A.     Yes,  sir. 
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Q.  With  reference  to  the  fifth  page,  is  the  in- 
formation on  that  page  corrects  A.     Yes,  sir. 

Q.  And  that  is  Mr.  Mateas'  signature  on  the 
bottom  of  that  page?  A.     Yes,  sir. 

Q.     ^'ElmerH.  Mateas''?  A.     That  is  right. 

Q.  And  on  the  sixth  and  last  page,  in  the  informa- 
tion on  tliat  page  information  you  gave  or  Mr. 
Mateas  gave  this  gentleman  at  the  time? 

A.     Yes,  sir. 

Q.     Is  that  correct?  [207]  A.     Yes,  sir. 

Q.  And  is  that  the  signature  of  ^^  Elmer  H. 
Mateas"  at  the  bottom?  A.     Yes,  sir. 

Q.  You  were  present,  Mrs.  Mateas,  at  all  times 
while  this  statement  was  being  taken? 

A.     Yes,  sir ;  I  was. 

Q.  And  it  was  written  out  there  at  that  time  in 
pen  and  ink  in  your  presence?  A.     Yes,  sir. 

Q.  And  the  statement  was  then  handed  to  Mr. 
Mateas,  was  it  not?  A.     It  was  read  to  him. 

Q.  It  was  read  to  him  but  it  was  not  handed 
to  him?  A.     Not  at  that  time. 

Q.     Was  it  handed  to  him  at  any  later  time  ? 

A.  After  it  was  read  to  him  it  was  handed  to 
him;  yes,  sir. 

Q.  Now,  did  you  see  Mr.  Mateas  sign  each  and 
every  page  at  that  time?  A.     I  did. 

Q.  Do  you  know  whether  or  not  Mr.  Mateas 
was  in  the  habit  of  signing  documents  he  did  not 
read  ? 

Mr.  Lincoln:  We  will  object  to  that  as  entirely 
immaterial.  [208] 

The  Court :     Sustained. 
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Q.     (By  Mr.  Schell)  :     When  is  it  that  you  asked 
for  a  copy  of  this  document  ?  A.     At  that  time. 

Q.     Before  Mr.  Mateas  signed  iti 
A.     Yes,  sir. 
Mr.  Schell:     That  is  all. 

The   Court:     Have  you  any  further  questions? 
Mr.  Schell :     I  think  not.    Just  a  mom.ent.    That 
is  all. 

Redirect  Examination 
By  Mr.  Lincoln: 

Q.  Mrs.  Mateas,  had  Mr.  Mateas  signed  this  docu- 
ment before  it  was  handed  to  him,  as  you  have 
described  ?  A.     Before  it  was  handed  to  him  ? 

Q.  Yes.  I  understand  your  testimony  to  be 
that  this  representative  of  the  Harvey  Company  read 
over  something  to  you  and  then  he  handed  this 
paper  to  Mr.  Mateas. 

A.  He  placed  it  on  a  bedside  table.  It  was  not 
handed  directly  to  Mr.  Mateas.  It  was  placed  on 
a  beside  table  for  his  signature. 

Q.  What  did  the  representative  then  say  with 
relation  to  the  signature? 

A.     He  said  it  was  just  a  matter  of  form,  I  be- 
lieve.   He  said,  '^Either  initial  or  sign  the  pages." 
Q.     Did  Mr.  Mateas  read  over  the  document  be- 
fore he  signed  it?  A.     No,  sir;  he  did  not. 
Mr.  Lincoln:     That  is  all. 

Mr.  Schell:  Just  one  second,  if  the  court  please. 
Might  I  suggest,  possibl}^  we  have  the  recess  now, 
if  your  Honor  please?  It  will  take  me  a  little 
time  to  find  something. 
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The  ^'.V)urt:  Do  you  have  further  questions  of 
this  witness  ? 

Mr.  Schell:  Yes;  I  have  one  or  two  farther 
questions. 

The  Court :  Very  well,  we  will  take  the  morning 
recess  at  this  time,  ladies  and  gentlemen  of  the  jury. 
(The  court  admonished  the  jury.) 

You  are  now  excused  for  a  five-minute  recess. 
You  may  step  down. 
(Short  recess.) 

The  Coui't:     Is  it  stipulated,  gentlemen,  that  the 
jurors  are  all  in  their  places'? 
.  Mr.  Lincoln :     Yes,  sir. 
Mr.  Schell:     So  stipulated. 
The  Court:     You  may  proceed.  [210] 

Recross-Exammation 
By  Mr.  Schell: 

Q.  Mrs.  Mateas,  do  you  remember  distinctly  all 
the  conversation  that  took  place  back  in  '42  between 
yourself,  Mr.  Mateas,  and  this  representative  of 
the  Harvey  Company?  A.     Word  for  word'? 

Q.  The  substance  of  it.  Just  answer  that  yes 
or  no,  please.    Do  you  remember  distinctly  or  not? 

A.     You  are  asking  me  in  substance? 

Q.     Yes.  A.     Yes. 

Q.  You  remember  the  substance  of  all  of  the 
things  that  were  in  the  statement,  with  the  excep- 
tion of  that  one  sentence,  as  having  been  said? 

A.    Yes. 
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Q.  To  your  knowledge,  did  Mr.  Mateas  ever 
receive  a  previous  injury'?  A.     To  his  back? 

Q.     Any  previous  injury  in  an  accident, 

A.     In  an  accident? 

Q.     Yes.  A.     No,  sir. 

Q.  Isn't  it  a  fact  that  he  was  plaintiff  in  some 
litigation  involving  injuries  received  in  an  auto- 
mobile accident?  [211] 

A.     Not  personal  injuries;  no,  sir. 

Q.     Not  personal  injuries? 

A.     Not  to  my  knowledge;  no,  sir. 

Mr.  Schell:     That  is  all. 

The  Court:     Have  you  any  further  questions? 

Mr.  Lincoln:  Yes.  May  I,  just  one  question, 
your  Honor? 

Redirect  Examination 
By  Mr.  Lincoln: 

Q.  Mrs.  Mateas,  Mr.  Schell  asked  you  with 
reference  to  your  testimony  in  the  former  case, 
in  which  he  read  to  you  this  testimony,  saying  that 
you  did  not  have  any  conversation  with  the  guide  or 
hear  any  conversation  between  him  and  Mr.  Mateas; 
and  I  believe  you  said  that  was  correct  and  that 
was  your  testimony?  A.     That  is  correct. 

Q.  Did  you  hear  any  conversation  between  the 
guide  and  any  other  person  at  that  time,  that  is, 
at  the  time  when  you  were  down  there  at  the 
watering  trough  and  the  mules  were  being  ex- 
changed? A.     I  did. 

Q.     And  who  was  the  other  person? 

A.  The  conversation  was  with  Mr.  Boles  and 
Bob  Ennis.  [212] 

Mr.  Lincoln:     And  the  miide. 
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Q.  (By  Mr.  Schell)  :  You  did  not  mention  that 
conversation  at  the  time  that  these  questions  were 
asked  of  you  in  the  other  case,  did  you? 

A.     I  was  not  asked.    No,  sir. 

Mr.  Schell:     That  is  all. 

Q.  (By  Mr.  Lincoln)  :  That  particular  question 
was  not  asked  you  in  the  other  case,  was  it? 

A.     It  was  not. 

Mr.  Lincoln:     That  is  all. 

The  Court:  Do  any  members  of  the  jury  have 
any  questions?     You  may  step  down. 

MRS.  ALICE  RAYLE 

called   as   a  witness    by   the   plaintiff,   being   first 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Please  state  your  name. 
The   Witness:     Alice   Rayle,   Mrs.   Alice   Rayle. 
The    Clerk:     Will    you    spell    your    last    name, 
please  ? 

The  Witness:     R-a-y-1-e. 

Direct   Examination 
By  Mr.  Lincoln: 

Q.     Where  do  you  live,  Mrs.  Rayle? 

A.     In  San  Marino.  [213] 

Q.     Pardon?  A.     In  San  Marino. 

Q.  I  am  sorry.  Will  you  speak  up  just  about 
as  loud  as  you  can?  This  lady  at  the  end  and 
this  gentleman  at  the  end  cannot  hear  you  very 
well  unless  you  do  speak  up  quite  loud.    Thank  you. 

Do  you  know  Mrs.  Mateas  who  has  just  testified? 

A.     Yes,  sir. 
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Q.     And  you  know  Mr.  Mateas  who  sits  here? 

A.     Yes,  sir. 

Q.     Are  you  related  to  either  of  them  in  any 
way?  A.     No,  sir. 

Q.     When  did  you  first  meet  either  of  them  ? 

A.  At  the  time  at  the  corral  when  we  were 
getting  ready  to  mount  the  mules. 

Q.     In  1942  was  that?  A.     Yes. 

Q.  Was  that  the  time  of  the  injury  to  Mr. 
Mateas?         .    A.     Yes. 

Q.  Were  you  a  member  of  that  party  who  went 
down  the  Bright  Angel  Trail  that  day? 

A.     Yes,  sir. 

Q.  I  show  you  this  photograph  which  has  been 
placed  in  evidence  as  No.  4  and  ask  you,  please, 
if  you  recognize  that  as  being  a  photograph  of 
anything  that  you  remember?  [214] 

A.  Well,  that  is  a  photograph  of  the  party  that 
went  down  the  trail  together  of  which  I  w^as  a 
member. 

Q.     Do  you  find  your  picture  in  that  photograph  ? 

A.     Yes,  sir. 

Q.     And  which  one  are  you,  please? 

A.     I  am  the  one  in  back  of  Bob  Ennis,  the  rider. 

Q.  Immediately.  Then  you  were  the  first  dude, 
if  I  may  use  the  expression,  in  the  party? 

A.     Yes,  sir. 

Q.  Do  you  remember  when  the  party  got  down 
to  Indian  Gardens  that  day?  A.     Yes,  sir. 

Q.     And  did  it  stop  then  for  lunch  at  that  time? 

A.     Yes,  sir. 
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Q.  After  lunch  and  as  the  party  were  about 
to  resume  their  journey  did  anybody  assist  you 
in  mounting  your  mule*? 

A.  Well,  I  believe — I  am  not  sure.  I  don't  re- 
member whether  we  needed  assistance  or  not. 

Q.  Do  you  remember  whether  the  guide  assisted 
any  of  the  other  ladies  in  mounting  their  respective 
mules?  A.     I  don't  recall. 

Q.  You  know  Mr.  Boles,  do  you,  who  was  a 
member  of  the  party?  A.     Yes,  sir. 

Q.  Do  you  remember  whether  or  not  Mr.  Boles 
got  on  [215]  the  same  mule  that  he  had  ridden 
down?  A.     I  remember  that  he  did  not. 

Q.  And  do  you  remember  whether  Mr.  Mateas 
got  on  the  same  mule  which  he  had  ridden  down? 

A.     No;  he  didn't. 

Q.     They  were  on  different  mules,  were  they  ? 

A.     Yes. 

Q.  Did  you  overhear  at  that  time,  that  is,  at 
the  time  they  were  on  these  different  mules,  any 
conversation  between  either  Mr.  Mateas  or  Mr. 
Boles  with  Bob  Ennis,  the  guide  ?  A.     Yes,  sir. 

Q.  Do  you  remember  whether  it  was  Mr.  Mateas 
or  Mr.  Boles  who  talked  with  the  guide  ? 

A.     Mr.  Boles. 

Q.  Mr.  Boles.  Do  you  remember  what  the  con- 
versation was?  I  do  not  mean,  of  course,  Mrs. 
Rayle,  the  exact  words,  but,  as  you  can  remember, 
perhaps  the  substance  of  what  their  conversation 
was? 
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A.  Just  the  substance  would  be  the  reason  for 
their  changing  the  mules ;  that  the  mule  Mr.  Mateas 
rode  bothered  him,  and  Mr.  Boles  wanted  to  change 
with  him,  and  they  did  that  at  Mr.  Boles'  suggestion. 

Q.  Did  you  hear  any  answer  given  to  that  by 
Mr.  Ennis?  [216] 

A.  Well,  Mr.  Ennis  made  them  resume  their 
own  mounts  that  they  had  when  they  originally 
left  the  trail. 

Q.  Do  you  remember  what  he  said,  what  his 
words  were  or  the  substance  of  the  words? 

A.  Well,  the  substance  would  be  that  they  have 
to  go  down,  continue  the  trail  on  the  mules  on 
which   they   started. 

Q.  Did  Mr.  Boles  give  some  reason  for  the 
changeover  ? 

Mr.  Schell:  Just  a  moment.  We  object  to  that 
as  leading  and  suggestive.  I  submit  the  question 
has  already  been  asked  and   answered. 

Mr.  Lincoln:  I  am  sorry.  We  withdraw  that 
question. 

Q.  Did  Mr.  Mateas  participate  in  that  conver- 
sation, do  you  remember? 

A.     I  don't  remember. 

Q.  Have  you  given  us  now  all  of  the  conversa- 
tion which  you  can  remember,  particularly  that 
on  the  part  of  Mr.  Boles? 

A.  I  believe  so.  It  all  had  to  do  just  with 
the  reason  for  their  changing. 

Mr.  Lincoln:     That  is  all.     Your  witness. 

Mr.  Schell:     No  questions. 
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The  Court :     You  may  step  down,  Mrs.  Rayle. 

Mr.  Lincoln:  May  this  witness  be  excused,  your 
Honor  'f 

Mr.  Schell:     So  stipulated.  [217] 

The  Court:  You  are  excused  from  further 
attendance. 

Mr.  Lincoln:  Thank  your  Honor  very  much. 
I  find  myself,  your  Honor,  in  the  predicament  of 
not  having  any  further  witnesses  at  hand.  My 
reason  for  that — oh,  yes,  Dr.  Cox.  I  am  soriy. 
Dr.  Cox,  will  you  come  forward,  please?  Thank 
you,  Mr.  Schell.  [218] 

EMMETT  MYRON  ENNIS 
called    as    a    witness    by    defendant,    having    been 
previously   sworn,   was   examined   and   testified   as 
follows : 

The  Clerk:  You  were  sworn  the  other  day,  were 
you  not? 

The  Witness:     Yes,  sir. 
The  Clerk :     Just  be  seated. 

Direct  Examination 
By  Mr.  Schell: 

Q.     Mr.  Ennis,  you  have  a  son,  Bob  Ennis? 
A.     I  do. 

Q.     How  old  is  he  now?  A.     23  years  old. 

Q.     Do  you  know^  whether  or  not  Bob  was  the 
guide  on  the  trip  that  Mr.  Mateas  was  on? 
A.     He  was. 
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Q.  How  long  had  Bob  lived  at  the  Canyon  at 
that  time  ?  A.     He  was  born  there. 

Q.  During  the  early  part  of  his  life  where  did 
he  live  ?  A.     At  the  Grand  Canyon.  [252] 

Q,  Do  you  know  of  your  own  knowledge  that 
he  had  been  up  and  down  that  trail  many  times  ? 

A.     Many,  many  times. 

Q.  Do  you  remember  about  when  he  first  went 
up  and  down  that  trail*? 

A.  The  first  time  he  went  down  the  trail  he 
was  three  years  old.  I  put  him  on  mule  and  took 
him  down  the  Canyon.  My  mule  wouldn't  walk 
so  I  put  him  in  front  of  him.  He  looked  back 
over  his  shoulder  and  he  said,  '^Ha!  I  am  a 
guide,  Dad." 

Q.  Thereafter  did  he  go  back  and  forth  down 
that  trail  with  mules? 

A.  He  was  backwards  and  forwards  with  the 
guides  any  time  that  there  was  a  vacant  mule 
with  the  guides  from  the  time  he  was  six  years 
old  on.    The  guide  would  take  him  with  him. 

Q.  Then  did  he  start  taking  parties  dow^n  as 
a  guide  on  his  own  later  on  ?  A.     In  1941. 

Q.     1941.    And  where  did  he  do  his 

A.  Oh,  I  would  say  1940  on  or  1941.  1941,  that 
is  when  he  went  on  the  payroll. 

Q.     That  is  when  he  went  on  the  payroll? 

A.     Yes,  sir. 

Q.  And  do  you  know  where  he  did  his  work  at 
that  [253]  time  in  1941? 
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A.     At  the  Bright  Angel  and  down  the  Kaibab 

Trail. 

Q.     Was  he  on  the  north  rim  in  1941  ? 

A.     No.    He  was  on  the  north  rim  in  1940. 

Q.  And  there  are  two  trails.  Is  there  a  trail 
also  from  the  north  rim  down  to  the  bottom  of 
the  Canyon? 

A.  The  Kaibab  Trail  is  a  cross-connection  trail. 
It  comes  from  the  south  to  the  north  rim  or  vice 
versa  from  the  north  to  the  south  rim. 

Q.  In  other  words,  you  call  the  whole  trail 
from  one  side  to  the  other  the  Kaibab,  is  that 
right?  A.     That  is  right. 

Q.  Then  during  the  time  from  the  time  he 
went  on  the  payroll  in  1941  up  to  June  17th  did 
he  do  regular  guide  work? 

A.     He  guided  during  his  school  vacation. 

Q.  I  take  it  there  are  more  people  going  down 
in  the  summertime,  more  tourists,  than  there  are 
in  the  winter,  is  that  right  ?  A.     That  is  right. 

Mr.  Schell :     That  is  all. 

Mr.  Lincoln:     No  questions. 

The  Court:     You  may  step  down,  Mr.  Ennis. 

Mr.  Schell:     Mr.  Bradley.  [254] 
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JOHN  DAVIS  BRADLEY 

called  as  a  witness  by  defendant,  being  first  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Please  state  your  name. 
The  Witness:     John  Davis  Bradle}^ 

Direct  Examination 
By  Mr.  Schell: 

Q.     Mr.  Bradley,  where  do  you  live"? 

A.  In  the  Grand  Canyon,  Arizona,  National 
Park. 

Q.     How  old  are  you^  A.     38. 

Q.     By  whom  are  you  employed  *? 

A.     By  Fred  Harvey  Transportation  Company. 

Q.     How  long  have  you  been  so  employed '? 

A.     Since  July  13,  1933. 

Q.  Were  you  working  there  at  the  Grand  Can- 
yon for  Fred  Harvey  in  June  of  1942  ? 

A.     Yes,  sir. 

Q.     What  was  your  position  there  at  that  time? 

A.     Trail  foreman. 

Q.     A  little  louder.  A.     Trail  foreman. 

Q.  As  such  did  you  have  charge  of  the  stables 
or  corrals  in  which  the  animals  were  kept?  [255] 

A.  Yes,  sir;  I  had  charge  of  all  riding  and 
packing  stock,  along  with  the  guide  and  the  men 
that  worked  for  me. 

Q.     How  long  had  you  had  that  position? 

A.     Since  '36  in  the  first  of  April. 

Q.  Had  you  had  any  experience  with  animals 
before  going  to  work  for  Fred  Harvey? 

A.     It  has  been  my  life's  work;  yes,  sir. 
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Q.  And  did  you  have  experience  particularly 
with  mules?  A.     Yes,  sir. 

Q.  About  how  many  years'  experience  had  you 
had  with  the  handling  of  mules  prior  to  1942? 

A.  Well,  I  could  accuratelv  sav  since  I  was 
12  years  old.  That  is  when  I  went  to  making  a 
hand  for  myself. 

Q.  Can  you  tell  us  when  this  mule  Chiggers 
was  acquired?  A.     In  1938. 

Q.     Do  you  know  where  he  came  from? 

A.     From  Wichita,  Kansas,  I  believe. 

Q.     What  course  of  training  did  Chiggers  have? 

A.  He  had  the  same  course  of  training  as  all 
the  stock  have,  in  general.  As  he  was  purchased 
along  with  25  others  in  a  carload,  and  had  the 
same  training  as  the  balance  of  the  car.  [256] 

Mr.  Lincoln:  I  ask  that  the  answer  go  out  as 
not  responsive. 

The  Court:     Motion  granted. 

Q.  (By  Mr.  Schell)  :  Wliat  was  that  training, 
Mr.  Bradley?  How  are  they  started?  What  do 
you  do   with   them? 

A.  Well,  we  first  catch  them  in  our  corrals  in 
town.  I  mean  by  that,  that  the  Kaibab  Trail  is 
something  like  three  and  one-half  miles  east  of 
the  village  where  our  pack  trains  are.  We  first 
ship  these  mules  into  the  village,  where  we  catch 
them  up  and  name  them,  tie  them  all  up  and 
more  or  less  learn  them  to  lead,  be  lialter-broken, 
in  other  words;  and  from  there  thev  are  taken 
to  the  pack  train. 
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We  always,  when  we  have  that  many  at  one 
time  to  break,  we  have  several  men  to  work  with 
them. 

In  that  course  of  work  they  are  first  usually 
taken  down  the  trail  with  nothing  more  on  them 
than  just  the  pack  saddle,  without  anything  tied 
to  it  whatsoever,  unless  it  might  be  a  piece  of  canvas 
or  something  that  would  flop  around,  no  weight. 
Then  they  are  worked  in  that  manner  until  they 
have  built  their  muscles  up  to  the  point  where 
they  can  make  the  trail.  Sometimes  they  only 
go  down  in  that  first  trip.  By  that  time  they 
have  begun  to  tremble,  you  know,  and  they  are 
left  over  until  the  following  day  and  brought  up 
again.  That  is  repeated  until  these  joarticular 
animals  can  negotiate  the  trip  dowm  and  back. 
Then  we  [257]  start  putting  weight  on  them,  which 
is  usually  started  light  because  this  animal  has 
always  got  to  built  his  strength  up  to  the  job, 
the  same  as  a  person  would  going  into  any  strenu- 
ous work.  We  built  this  weight  up  to  the  point 
where  the  animal  can  go  down  and  back  in  a  day's 
time,  carrying  the  approximate  weight  of  a  man, 
which  our  weight  limits  are  around  200  pounds, 
and  we  never  pack  over  that.  And  so,  whenever 
he  can  pack  that  weight  or  up  to  that,  the  guides 
or  packers,  that  is,  they  are  sometimes  guides 
put  out  on  that  work,  they  start  riding  them. 

Now,  they  will  sometimes  ride  this  animal,  they 
will  take  him  to  the  ranch,  packed.  Ordinal  ily 
they  will  saddle  him,  his  first  ride  to  the  saddle 
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there  at  Phantom  Ranch.  Then  he  will  ride  him 
half  way  out,  then  change  their  saddle  to  another 
animal  and  ride  him  the  rest  of  the  distance. 
They  go  through  with  that  until  tlie  animal  has 
gotten  to  where  the  packer  or  guide  can  properly 
handle  him,  handle  his  other  pack  mules,  and 
then  he  will  start  riding  him  from  the  jol)  and 
ride  him  down  and  back,  or  that  is  up  to  the 
individual  packer  or  guide,  whichever  he  sees  fit. 
He  is  usually  sixth  in  a  one-man  string,  after 
they  are  broken  to  the  point  that  he  can  handle 
them.  Six  is  a  man's  string  in  a  pack  train.  Then 
he  will  take  this  string  of  mules  and  alternate, 
riding  and  packing  them,  until  he  has  any  indi- 
vidual one  or  more  in  his  string  that  he  determines 
a  guide  can  handle  himself  with  a  party  safely, 
that  is,  so  the  guide  can  handle  him  to  the  point 
that  he  is  not  endangering  the  party. 

At  that  time  we  bring  this  animal  into  the  village, 
put  him  in  our  barns  with  the  other  mules,  and  a 
guide  is  assigned  to  him  to  ride  him.  Then  at 
times,  to  get  them  used  to  different  people,  the 
guides  will  all  switch  mules;  that  is  by  orders 
usually  from  myself.  As  mules  and  horses,  as  you 
may  know,  some  of  them  are  inclined  to  be  a  one- 
man  animal  if  handled  by  one  man  too  long,  ther(^- 
fore,  that  is  the  procedure  that  all  of  these  animals 
go  through.  They  are  not  handled  too  long  l)y 
any  one  individual  of  our  employees. 

Q.  After  they  have  been  ridden  by  the  guide 
for  sometime  when  is  it  decided  whether  they  go 
into  the  dude  string  or  not  and  who  decides  that? 
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A.  Well,  the  guides  that  is  riding  them  as  a 
guide  mule;  and,  of  course,  during  that  time,  as 
the  i3eople  all  carry  slickers  on  their  saddle's,  so 
does  the  guide,  and  during  the  time  he  is  liding 
him  he  is  instructed  to  use  his  slicker  when  neces- 
sary, and  a  lot  of  times  when  not  necessary,  to 
get  this  animal  used  to  the  same.  Then  when  he 
thinks  that,  in  our  terms,  the  mule  is  foolproof, 
why,  he  usually  tells  me  that  the  mule  is  ready 
to  pack  a  guest.  Then  the  usual  routine  that  is 
gone  through  on  that,  the  [259]  guide  will  ride 
this  mule,  say,  on  the  one-day  trip  to  the  river,  but 
on  the  way  back,  in  accordance  if  he  notices  some 
particular  rider  in  his  party  that  he  thinks  is 
quite  capable,  he  will  talk  to  him  and  ask  hin>  if 
he  or  she  would  care  to  ride  this  particular  mule; 
and  if  they  care  to  do  so — that  is  usually  a  lady, 
if  possible,  because  the  ladies  usually  are  always 
in  the  front  of  the  party — then  the  guide  will  put 
this  particular  lady  on  the  mule  and  put  her  directly 
behind  him,  where,  if  she  should  need  any  atten- 
tion whatsoever,  he  is  there  immediately  to  help  her. 

The  mule  is  worked  in  that  manner  until  the 
guide  and  myself  is  absolutely  assured  that  the 
mule  is  ready  to  take  his  place  in  the  string,  which 
means  that  from  that  time  he  will  work  in  any 
position  that  he  might  be  loaded  out  of  the  corral 
in.  That  does  not  have  any  particular  place  in 
the   string. 

Q.  Do  your  mules  afterwards  have  nnj  partic- 
ular place  in  the  string  or  are  they  put  anywhere 
you  happen  to  put  them? 
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A.  They  have  no  particular  place  in  the  string. 
I  might  add  that  the  only  way  that  that  can  l^e 
decided  is,  of  course,  that  if  a  small  child  is  loaded 
on  one  of  them  or  a  lady  or  some  hidy  that  is 
particularly  scared  or  that  we  think  might  have 
the  tendency  to  get  faint  on  the  trip,  if  she  is 
put  on  any  one  of  the  individual  mules,  he  is  put 
next  [2G0]  to  the  guide  or  as  close  as  possible.  We 
try  to  load  them  out  in  accordance  to  what  we 
think  the  peoj^le  need  most  attention  and  in  accord- 
ance with  what  they  are  mounted  on. 

Q.  Insofar  as  Chiggers  is  concerned  have  you 
ridden  him  personally  or  had  you  prior  to  1942 'F 

A.  I  have.  At  the  time  Chiggers  came  to  the 
Canyon,  at  the  time  that  car  of  mules  came  to 
the  Canyon,  I  personally  went  to  the  pack  train 
and  assisted  the  packers  in  starting  that  car  of 
mules. 

Q.  Did  you  have  anything  to  do  with  Chiggers 
in  that  following  two  years,  also,  up  to  1940? 

A.  Yes;  all  the  time  up  to  1940;  and,  in  fact, 
sincx3  he  came  there  until  the  Dresent. 

Q.     Did  you  ever  ride  him  personally? 

A.     I  have  ridden  him  many  times;  ves,  sir. 

Q.  In  your  handling  of  him,  say,  u})  to  1942, 
what  did  you  see  about  the  mule  at  all  as  far  as 
his  conduct  is  concerned  when  you  had  him? 

Mr.  Lincoln:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Overruled. 

Mr.  Schell:  You  may  answer.  Did  you  get  the 
question  ? 
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The  Witness:     May  I  have  it  again,  please? 
Mr.  Schell:     Will  you  please  read  it?  [261] 
The     Court:     Will     3^ou     read    .it     please,     Mr-. 

Reporter  ? 

(Question  read  by  the  reporter.) 

A.  This  mule  Chiggers  has  a  very  decidedly 
gentle  conduct.  He  has  been  that  way  ever  since 
he  arrived  in  that  car  of  mules.  That  does  not 
imply  that  he  is  the  only  one,  because  we  have  many 
of  such  mules  out  of  127  that  we  have  at  this  time. 

Q.  In  other  words,  some  are  exceedingly  gentle 
and  affectionate,  so  to  speak? 

A.  That  is  right.  We  find  that  quite  often  in 
the  disposition  of  mules,  as  well  as  you  find  some 
of  them  that  are  very  wild,  still  you  find  a  good 
many  of  them  that  are  very  affectionate  and  gentle. 
He  happened  to  be  one  of  this  type  of  mules,  which 
anyone  knows  those  mules  usually  take  shorter 
training  than  the  wilder  ones,  naturally. 

The  Court:  How  old  are  the  mules,  usually, 
when  you  put  them  into  service  ? 

The  Witness:  From  three — I  would  say  from 
three  to  eight  years  old. 

The  Court:  How  long  would  you  work  them  in 
the  service,  about  how  many  years? 

The  Witness :  That  depends  entirely  on  the  way 
the  individual  animal  stands  up  to  the  work,  sir. 
I  would  say  an  average  of  15  years. 

The  Court:     An  average  of  15  years?  [262] 

The  Witness:     An  average  of  15  years;  yes. 

Q.     (B}^  Mr.  Schell)  :     By  the  way,  are  all  the^:^ 
mules  that  go  on  the  trail  shod  ?  A.     They  are. 
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Q.     What  kind  of  shoes  do  they  have  on  them? 

A.  They  wear  what  we  call  a  smooth  shoe,  just 
coJd  shoe  that  has  to  be  worked  by  the  forge.  Of 
course,  it  is  not  the  light  cowboy  shoe  that  can  be 
worked  cold.  It  is  a  forged  shoe.  It  is  smooth, 
without  an,y  corrugations  on  it  whatsoever.  It  is 
just  a  flat,  smooth  shoe,  steel. 

Q.  In  taking  these  mules  up  and  down  the 
Canyon  do  they  make  a  noise  or  not  as  they  walk 
along  ? 

A,  Yes,  sir.  We  have  a  party  of,  say,  five  to 
maybe  the  full  party  of  10,  and  the  trail,  naturally, 
is  all  rock.  Then  every  pace  of  those  steel  shoes, 
along  with  the  clatter  of  the  hooves  and  the  saddles 
•creaking  make  considerable  noise;  yes. 

Q.  Can  you  plainly  hear  the  conversation  in 
back  of  you? 

Mr.  Lincoln:  I  object  to  that  as  being  a  con- 
clusion of  the  witness,  no  proper  foundation. 

The  Court:     Sustained. 

Q.  (By  Mr.  Schell) :  How  many  times  have  3^ou 
been  down  on  that  trail  with  parties  yourself? 

A.  I  wished  I  knew.  I  served  the  three  [263] 
years  from  1933  until  '36  continuously  ns  a  trail 
guide,  myself. 

Q.  Since  that  time  have  you  gone  down  with 
parties  from  time  to  time?  A.     Y(»s. 

Q.  Based  upon  your  experience  in  that  work, 
will  you  tell  us  whether  or  not  it  is  possible  to  hear 
conversations  as  the  pack  train  is  proceeding  back 
of  you? 
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A.  Might  I  explain  this  in  this  manner :  As  my 
routine  as  a  guide,  due  to  the  fact  that  beyond  the 
first  person  behind  you,  without  very  strict  atten- 
tion, even,  to  them,  it  is  very  hard  to  hear  and  un- 
derstand, either  them  to  understand  you  or  you 
them  while  riding  along.  Therefore  it  was  my  cus- 
tom to  ask  people,  if  they  had  any  questions,  if  they 
would  please  ask  them  in  the  rest  stops  so  that  they 
would  have  a  better  chance  to  be  understood  and  I 
would  also  have  a  better  chance  to  answer  their 
questions. 

Q.  Did  you  at  my  request — by  the  way,  are 
pictures  generally  taken  of  the  trip  as  it  starts  down 
into  the  Canyon? 

A.  There  is  a  picture  taken  of  all  trips,  the 
parties  individually,  that  go  into  the  Canyon  on  the 
Bright  Angel  Trail. 

Q.     Where  are  those  pictures  taken? 

A.  At  Kolb  Brothers'  Studio,  about  200  [264] 
yards,  I  would  say,  below  the  corral. 

Q.  And  what  else  is  done  there  at  that  place, 
if  anything? 

A.  At  the  time  the  party  is  stopped  for  pictures 
to  be  taken,  the  guides  are  to  instruct  their  parties 
as  to  the  safety  rules  that  we  try  to  carry  out. 

Q.  Are  the  cinches  checked  anywhere  along  the 
line? 

A.  About  a  quarter  of  a  mile  farther  on  down 
there  is  a  particular  stop  made  for  that  purpose. 

Q.     What  is  the  reason  for  that? 

A.  Well,  from  the  first  saddling  of  these  mule;; 
of  a  morning,  I  might  say  that  the  first  thing  they 
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learn  is  to  throw  pressure  against  those  cinches  so 
that  they  might  not  be  too  tight,  I  suppose.  At  any 
rate,  they  are  cinched;  that  makes  the  fourtli  time 
before  they  are  completely  cinched  up,  that  is,  after 
they  have  traveled  this  short  distance  they  relax 
to  the  point  that  ihej  can  be  -cinched  where  the 
saddle  will  not  turn.  [265] 

*  -X-  *  *  *  4«-  * 

The  Court:  In  view  of  the  plaintiff's  statement 
that  ho  does  not  wish  the  case  to  be  submitted  on 
the  question  of  negligence  do  you  desire  to  offer 
proposed  instructions  on  the  question  of  warranty, 
Mr.  SchelH 

Mr.  Schell :  I  do  not  remember  what  instructions 
I  had. 

The  Court :  The  instructions  that  you  have,  as 
I  recall  them — I  do  not  have  them  before  me  at 
this  moment — deal  with  the  case  on  the  basis  of 
the  theory  of  negligence  only. 

Mr.  Schell:  I  assume  I  would  want  to  make 
some.  I  do  not  know  what  your  Honor's  final 
opinion  on  the  matter  is  as  to  just  what  theory  that 
it  will  be  submitted  on.  But  my  warranty  instruc- 
tions that  T  would  offer,  of  course,  would  be  along 
the  lines  of  my  contentions  in  here  that  the  war- 
anty  is  one  on  the  exercise  of  due  care  in  tlie  selec- 
tion of  the  animal  for  that  purpose. 

The  Court:  Tf  you  desire  to  submit  further  pro- 
posed instructions,  you  may  do  so,  and  that  a])plies 
to  both  sides,  in  view  of  our  discussion  today,  and 
T  will  submit  the  case  to  the  jury  on  tlie  (luestion 
of  warranty. 
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Mr.  Scliell:     Implied  and  express,  both? 

The  Court:  If  the  jury  finds  that  there  [266-1] 
is  an  express  warranty,  I  will  instruct  them  on  the 
subject  of  both  express  and  implied  warranty,  and, 
of  course,  if  they  find  either  or  both  to  predicate 
a  verdict  on. 

You  Submitted,  Mr.  Lincoln,  some  special  inter- 
rogatories. 

Mr.  Lincoln:     Yes,  sir;  I  did. 

The  Court :     You  have  seen  those  1 

Mr.  Schell:  Yes.  I  think  we  filed  objection  to 
the  form  that  they  were  in. 

The  Court:  I  would  suggest  that  if  you  wish  to 
have  special  interrogatories  submitted  in  view  of 
the  fact  that  the  case  is  to  be  submitted  as  an  action 
for  breach  of  warranty,  that  you  may  propose 
special  interrogatories  and  I  will  consider  them  if 
you  so  desire.  .  ^ 

Mr.  Schell:  I  am  not  quite  as  familiar  with  the 
Federal  practice  as  with  the  State  practice,  But 
I  take  it,  in  view  of  the  fact  that  the  court  has  made 
the  statement,  if  we  do  give  instructions  upon  the 
fact  of  implied  and  express  warranty,  we  do.  not 
thereby  waive  our  contention  that  it  is  not  applic- 
able to  the  case  at  this  time,  I  take  it?  ;    ; 

The  Court:  No.  Well,  you  would  not  want  the 
requested  instructions,  I  take  it,  if  you  did,  not 
think  it  was  the  law  applicable  to  the  case.  Of 
course,  you  would  not  waive  your  motion  to  dismiss 
or  your  objection  to  the  state  of  the  evidence. 
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Mr.  Scbell:  No.  In  other  words,  at  [266-2] 
times  I  have  submitted  an  instruction  along  this 
line :  That  we  do  not  believe,  v;e  will  say,  just  for 
example,  the  doctrine  of  res  ipsa  loquitur  applicable. 
However,  in  the  event  the  court  should  instruct 
upon  th(^  doctrines  of  res  ipsa  loquitur,  then  we 
request  the  court  so  and  so. 

'The  Court:  Oh,  yes;  you  may  make  that  reser- 
vation, certainly. 

Mr.  Schell :  In  other  words,  we  did  not  want  to 
be  confronted  that  we  have  waived  the  point. 

The  Court:  No.  I  thought  you  meant  whether 
you  would  be  bound  by  the  requested  instruction 
as  embodying  the  law. 

Mr.  Schell:     Oh,  no. 

The  Court:  Yes;  you  may  submit  any  instruc- 
tions you  desire,  so  long  as  you  are  willing  to  con- 
cede yourself  that  those  instructions  embodv  the 
•correct  statement  of  the  principles  of  law.  You 
may  reserve  the  contention  that  they  are  not  ap- 
plicable to  this  case. 

Mr.  Schell:  Yes.  That  is  what  I  mean,  because 
we  so  frequently  do  that. 

The  Court:     Yes. 

Mr.  Schell:  Not  so  frequently,  but  occasionally 
do  that,  saying  we  do  not  believe  a  certain  warranty 
is  applicable,  and  res  ipsa  or  something  else. 

The  Court:  But  if  it  is,  then  it  should  be  given 
as  a  correct  statement  of  law.  [266-3] 
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The  Court:  Is  it  stipulated,  gentlemen,  that  the 
jurors  are  all  in  their  places? 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell:     So  stipulated. 

The  Court :     You  may  proceed. 

Mr.  Schell:  I  wonder  if  I  could  have  the  last 
question  and  answer? 

JOHN  DAVIS  BRADLEY 

Recalled. 

Direct  Examination 
(Resumed) 
By  Mr.  Schell: 

(Record  read  by  the  reporter.) 

Q.  Mr.  Bradley,  in  the  place  when  the  mule  is 
in  the  string,  when  they  start  down  is  there  any 
order  because  of  the  mule  itself  after  they  have 
once  gotten  into  the  dude  string? 

A.     No  order  whatsoever. 

Q.     Insofar  as  the  mule  is  concerned? 

A.     Yes;  so  far  as  the  mule.   Yes. 

Q.  Based  upon  the  passenger  that  is  .  ob  the 
mule?  A.     That  is  true. 

Q.  Do  you  know  whether  or  not  this  mule 
Chiggers  [268]  had  been  in  various  places  in  the 
string,  of  your  own  knowledge? 

A.     I  do;  yes. 

Q.  And  tell  us  what  you  had  noticed  about  th.^^^ 
all  prior  to  1942. 
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Mr.  Lincoln:  We  would  object  to  that  as  entirely 
immaterial. 

The  Court:     Overruled.    You  may  answer. 

A.  Well,  of  course,  depending  on  the  passenger 
he  was  carrying,  as  I  said  before.  If  he  was 
mounted  by  a  lady,  he  was  put  up  somewhere  in  the 
order  of  first  of  the  string;  if  mounted  by  a  man, 
he  v/as  always  on  the  latter  end  of  the  string.  Now, 
that  can  be  from  the  first  man  in  the  pai'ty  on  back 
to  the  last.  And  through  a  series  of  trips  he  would 
naturally  be  in  all  of  those  different  positions,  as 
very  often — and  always,  rather,  they  left  the  corral 
just  as  tlie  guides  lead  them  out,  in  no  particular 
order  whatsoever,  which  naturally  puts  them  some- 
times at  the  end  and  sometimes  in  various  places 
in  the  string. 

Q.  Did  you  chefk  the  photograjiher's  or  have 
checked  down  at  the  photographer's,  at  the  Kolbs' 
there  to  see  whether  or  not  you  could  find  any  pic- 
tures which  would  show  this  particular  mule  on 
rides  during  the  years  of  1940-41  ?  [269] 

A.     Yes,  sir. 

Q»     Did  you  find  some?  A.     T  did;  yes. 

Mr.  ^Schell :  Ma}^  I  approach  the  witness  with 
these  ? 

Q.  I  hand  you  here  a  series  of  pictures.  T  no- 
tice on  some  of  them  there  are  merely  slips  of  paper. 
Did  you  put  those  on  there?  A.     T  did. 

Q.     What  do  those  slips  of  paper  indicate? 

A..  That  shows  this  })articular  mule  Clngo-ers  in 
these  different  parties  and  tlie  order  in  v\luch  he  is 
in  the  party. 
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Q.  In  other  words,  you  have  written  on  the  top 
one  ^^3rd  mule  with  the  girl  rider."  Does  that  iden- 
tify which  is  Chiggers? 

A.     That  is  true,  starting  from  the  guide's  mule. 

Q.     The  guide's  mule  would  be  No.  1? 

A.     That  is  true. 

Q.     And  so  on  down  the  line,  is  that  corrects 

A.     Yes,  sir. 

Q.  And  do  these  pictures  accurately  represent 
what  they  purport  to  represent  here  on  the  film? 

Mr.  Lincoln:  I  respectfully  submit,  your  Honor, 
that  would  be  a  conclusion  of  the  witness,  unless  the 
witness  can  testify  that  he  was  present  each  one 
of  the  times  that  [270]  a  particular  photograph  was 
taken,  as  I  understand  from  the  evidence  he  has 
already  given.  ■  ' 

The  Court :     Sustained.  "         ;      • 

Q.  (By  Mr.  Schell)  :  You  recognize  the  scenes 
in  the  pictures,  do  you?  A.     Yes,  sir.     .    '    " 

Q.  Are  all  of  these  pictures  taken  in  the',  same 
general  locality?  ,    - 

A.     They  are  all  taken  in  exactly  the  same  place. 

The  Court;     Do  you  recognize  the  mulef     ;• 

The  Witness:     Yes,  sir.  .  ;• 

Mr.  Schell:  We  offer  these  pictures  into'^ evi- 
dence, if  the  Court  please.  ■     / 

Mr.  Lincoln:  We  object  to  them  as  irrelevant, 
incompetent  and  immaterial,  no  proper  foundation 
for  it,  and  particularly  desire  to  call  your  Honor's 
attention  to  the  fact,  which  I  believe  to  be  a  fa^t, 
that  on  each  one  of  the  pictures  is  a  designation 
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of  a  date.    The  majority  of  the  dates  there  are  in 

1940  and  '41.  I  think  there  is  only  one  date,  if 
my  memory  serves  me,  which  is  in  1942.  And  we 
will  respectfully  contend  in  that  regard  that  photo- 
graphs taken  of  this  particular  mule  in  1940  and 

1941  would  not  be  material  insofar  as  this  issue  is 
concerned. 

The  Court:  Is  there  an  objection  that  no  foun- 
dation has  been  laid  as  to  the  dates?  [271] 

Mr.  Lincoln:  No,  sir;  there  is  not,  because  I 
would  like  to  examine  this  gentleman  upon  that 
particular  question  before,  perhaps,  your  Honor 
decides  upon  whether  they  should  be  introduced  or 
not. 

The  Court:     You  may  inquire. 

Q.  (By  Mr.  Lincoln)  :  Mr.  Bradley,  I  notice 
upon — I  think  it  is  the  lower  left-hand  corner  of 
each  one  of  those  pictures — is  a  date,  some  of  the 
dates  in  1940,  some  in  1941  and,  I  think,  one  in  1942. 
Can  you  tell  me  whether  or  not  those  are  the  dates 
on  which  those  particular  pictures  w^ere  taken? 

A.     It  is ;  yes. 

Mr.  Lincoln:  Then  I  respectfully  submit,  your 
Honor,  that  my  objection  is  good. 

The  Court:  Objection  overruled.  How  many 
photographs  are  there? 

Mr.  Schell:  I  am  just  counting  them  now.  14. 
There  are  some  here  without  any  slips  on  and  I 
think  the  witness  will  have  to  identify  Chiggers  in 
the^^e  particular  pictures.  We  had  tlieni  out  and 
there  is  no  x>articular  identification  on  which  is  the 
mule. 
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The  Court:  Yon  are  offering  the  ones  that  have 
slips  identifying  them? 

Mr.  Schell :  Yes.  We  are  offering  them,  I  think, 
all  in  a  group,  but  I  think  we  would  have  to  have 
him  identify  [272]  the  pictures  where  there  is  no 
slip  attached  as  to  which  mule  it  is.  I  think  possibly 
the  best  way  would  be  to  draw  an  arrow  on  the 
picture  to  the  mule. 

The  Court :  Very  well.  You  may  withdraw  your 
offer  at  this  time  until  you  complete  your  examina- 
tion with  respect  to  them. 

Mr.  ScheH :     Does  the  court  have  a  pen? 

The  Court:  Do  you  wish  to  hand  it  to  the  wit- 
ness and  have  him  identify  the  mule? 

Mr.  Schell:  Yes.  I  just  wanted  to  see  whether 
this  would  work  and  make  an  imprint. 

Q.  Will  you  draw  just  an  arrow  to  the  particular 
mule  which  is  Chiggers  as  represented  in  these 
pictures  ? 

(Witness  marking  on  photographs.) 

Q.  On  this  one  it  is  not  necessary.  There  is  only 
one  mule  on  it  and  that  is  Chiggers,  is  it,  this  one? 

A.     That  is  him ;  yes. 

The  Court:  What  would  be  the  purpose  of  that 
photo? 

Mr.  Schell:  Well,  just  to  give  a  picture  of  the 
mule.  In  the  others  he  is  all  in  a  group  and  some- 
times you  only  see  a  little  part  of  him,  and  it  would 
take  somebody  that  knows  the  mule  to  recognize 
him. 
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The  Court:     Do  you  wish  them  all  marked  as  one 
exhibit  ? 

Mr.  KSchell :     Yes,  if  the  court  please. 
The  Court:     They  will  be  received  into  evidence. 
Are  [273]  they  arranged  all  in  order? 
Mr.  Schell:     By  way  of  dates? 
Yes. 
I  can.   However 


I  do  not  think  it  is  necessarv  unless 


The  Court 

Mr.  Schell 

The  Court 
you  desire  to. 

Mr.  Schell:     No;  I  don't  think  it  is  necessary. 

The  Court:  You  may  hand  them  to  the  clerk. 
They  will  be  received  into  evidence  and  marked 
Defendant's  Exhibit 

The  Clerk:     I,  your  Honor. 

The  Court:  I.  They  will  be  marked  I-l,  -2,  con- 
secutively. How  many  are  there  all  told  ? 

Mr.  Schell:     I  beg  your  pardon? 

The  Court :     How  many  are  there  ? 

Mr.  Schell :     I  think  it  was  14. 

The  Clerk:     I  count  14. 

The  Court :  Then  they  will  be  marked  I-l  to  -14, 
inclusive. 

Q.     (By  Mr.  Schell)  :     Do  you  know  Mr.  Mateas? 

A.     Yes,  sir. 

Q.  By  the  way,  did  you  mount  Mr.  Mateas  on 
the  morning  of  June  the  17th?  A.     Yes,  sir. 

Q,     On.  what  mule  did  you  mount  him? 

A.     I  mounted  him  on  Chiggers.  [274] 

Q.  Did  you.  give  any  instructions  to  him  how  to 
hold  the  reins  or  anything  of  that  character? 

A.     Yes,  sir. 
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Q.  State  whether  or  not  that  is  standard 
practice?  A.     That  is  standard  practice. 

Q.     And  why*? 

A.  Well,  the  people  will  be  sure  and  understand 
this,  as  each  guide  is  instructed  to  give  the  indi- 
vidual those  instructions,  as  well  as  in  a  group  after 
the  guide  has  them  in  his  charge. 

Q.  I  mean  what  is  the  purpose  of  having  them 
hold  the  reins  ? 

A.  Well,  that  is  so  that  they  might  have  some 
control,  at  least,  over  the  animal  should  they  need  it. 
For  instance,  if  a  little  rock  or  a  lizard  or  something 
should  roll  down  under  one  unexpectedly,  why,  he 
might  give  a  little  jump,  you  know,  and,  at  the  same 
time,  he  might  stumble,  which,  if  you  have  ahold  of 
the  reins,  it  has  a  tendency  to  help  the  animal  up, 
to  help  him  regain  his  feet;  and,  at  the  same  time, 
to  keep  them  from  stopping  along  the  trail  and 
grabbing  at  the  bushes  or  grass,  which  would  have 
a  tendency  to  allow  them  to  look  behind,  which  is 
our  biggest  safety  rule,  is  to  keep  these  groups  in 
close  order. 

Q.  Did  you  go  down  to  the  place  where  Mr. 
Mateas  [275]  was,  later  ?  A.I  did ;  yes. 

Q.  And  did  you  help  bring  him  up  to  the 
hospitaH  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  place  w^here  the 
accident  occurred*?  A.     I  am. 

Q.     Where  you  found  Mr.  Mateas? 

A.     Yes,  sir. 

Q.  Did  you  personally  take  any  photographs  of 
that  location.  A.     Yes,  sir. 
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Q.  I  show  you  here  three  photographs  and  ask 
you  if  these  are  photographs  you  took? 

A.     Those  are  the  pictures  I  taken;  yes. 

Q.  The  first  picture  I  show  you  here,  which  is 
marked  on  the  back  No.  G 

The  Court :     Exhibit  G  for  identification. 

Q.  {By  Mr.  Schell)  :  Exhibit  G  for  iden- 
tification, and  ask  you  what  that  depicts'? 

A.  Why,  that  shows  the  trail  in  general  at  this 
particular  spot.  Of  course,  the  spot  is  not  marked 
on  the  picture  identically  where  Mr.  Mateas  hit  the 
ground,  but  it  shows  that  place  clearly. 

Q.  And  wdiich  way  is  that  looking,  towards  the 
river  [276]  or  uphill,  this  G? 

A.  From  the  back  of  the  picture  is  looking  up 
the  hill,  to  the  back  of  the  picture.  In  other  words, 
the  lower  part  of  the  picture  is  towards  the  river. 

The  Court:  Your  camera  was  pointed  uphill,, 
was  it? 

The  Witness:     Yes. 

Q.  (By  Mr.  Schell):  I  show  you  Exhibit  F 
and  ask  you  w^hich  that  is? 

A.  That  is  the  same  location  from  a  slightly 
different  angle  but  taken  in  the  same  direction. 

Q.     Taken  in  the  opposite  direction? 

A.  I  beg  your  pardon.  It  is  taken  from  the  op- 
posite direction.  Yes;  the  camera  is  looking  down 
the  hill  in  this  picture  and  up  the  hill  in  the  second 
one. 

Q.  What  is  the  third  picture  w^hich  is  marlvcd 
E  or  F?  I  can't  tell  whether  that  is  F  or  E— E, 
I  think. 
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A.  That  is  just  a  close-up  picture  of  the  ground 
in  the  immediate  area  that  Mr.  Mateas  struck  it. 

Mr.  Schell:  We  offer  these  as  the  defendant's 
next  exhibits. 

Mr.  Lincoln:     We  object  to  them  as  immaterial. 

The  Court:  Overruled.  Defendant's  Exhibits  E, 
P,  and  G  for  identification  are  received  into 
evidence. 

The  Clerk:     So  marked. 

Q.  (By  Mr.  Schell) :  About  hov^  far  is  this 
place  where  [277]  these  last  pictures  were  taken 
from  Indian  Gardens? 

A.     About  three  miles  below  Indian  Gardens. 

Q.     Towards  the  river  from  Indian  Gardens'? 

A.     Yes,  sir. 

Mr.  Schell:  We  would  like  to  exhibit  these  to 
the  jury  at  this  time,  if  the  court  please. 

The  Court :     You  may  pass  them  to  the  jury. 

Mr.  Lincoln:     All  the  photographs'? 

The  Court:     That  is  Exhibits  E,  P,  G  and  I"? 

Mr.  Schell :     That  is  right.  That  is  all. 

Cross-Examination 
By  Mr.  Lincoln : 

Q.  Mr.  Bradley,  if  I  understand  you  correctly, 
speaking  about  this  mule  Chiggers,  he  was  a  very 
affectionate  sort  of  an  animal,  was  he'? 

A.     He  was;  yes. 

Q.  And  how  does  he  show  that  affectionate  por- 
tion of  his  nature'? 
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A.  AVell,  just  in  tlie  manner  of  being  entirely 
gentle,  to  the  effect  that  you  can  walk  up  to  him  in 
the  corral  or  any  place  that  he  might  be  standing 
without  being  tied  and  he  is  not  easily  excited. 

Q.  Is  that  the  only  way  in  which  he  showed  that 
affectionate  portion  of  his  disposition?  [278] 

A.  Well,  that  is  about  the  only  way  they  have 
to  show^  such  disposition. 

Q.  Mules  differ  in  disposition  the  same  as  people, 
don't  they,  Mr.  Bradley?  A.     Yes,  sir. 

Q.  Take,  for  example,  the  25  mules  of  which 
Chiggers  was  a  portion,  when  they  came  there  from 
Missouri  and  you  first  examined  them  you  found 
different  dispositions  among  the  25,  did  you? 

A.     Individually,  yes. 

Q.  Do  those  different  dispositions  have  any  dif- 
ferent trainings  or  do  they  all  have  the  same  gen- 
eral training  which  you   have  already   described? 

A.  They  have  the  same  training,  with  the  excep- 
tions, of  course,  the  gentler  disposition  takes  less 
training. 

The  Court :  By  that  you  mean  it  takes  less  time 
to  train  them  ? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Lincoln)  :  How  wide  a  mule  was 
this  mule?  By  that  T  mean  how  wide  across  the 
back  or  across  the  rump,  whichever  way  you  make 
your  measurements? 

A.  Well,  I  am  sorry.  I  am  afraid  you  have  got 
me  there.  I  never  measured  one  across  the  back. 
He  v:as 
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Q.     Would  you  say  he  was  two  or  three  feet? 

A.     Oh,  I  would  say  two  feet.  [279] 

Q.     Two  feet? 

A.     That  is  just  a  guess,  of  course. 

Q.     Yes.  And  how  much  did  he  weigh  ? 

A.     I  would  say  around  950. 

Q.  How  does  that  compare  with  other  weights  of 
the  other  animals  in  the  string?  Was  it,  as  a  gen- 
eral thing,  lighter  or  heavier  than  the  other  mules? 

A.     An  average. 

Q.     They  run  about  the  same  size,  do  they? 

A.  Slightly  below  the  average.  That  average  is 
about  a  thousand  pounds. 

Q.  You  select  that  particular  size  of  mule,  I 
suppose,  for  this  particular  work,  don't  you? 

A.     That  is  the  chosen  size ;  yes. 

Q.  I  think  you  said  Bob  Ennis,  the  boy,  first 
went  on  the  payroll  in  1941;  that  is  the  Harvey 
Company  payroll  you  are  referring  to  ? 

A.     Yes,  sir. 

Q.  And  what  part  of  1941  was  that,  that  is,  what 
month  in  1941  ? 

A.  I  am  sorry  I  couldn't  be  accurate,  but  it 
would  be  immediately  after  his  schooling  was  out, 
I  believe,  as  he  was  going  to  school  at  that  time  and 
guided  only  through  summer  vacation. 

Q.     That  would  be  probably  June  or  July?  [280] 

A.     Yes,  sir;  possibly  June. 

Q.  Then  he  went  back  to  school,  did  he,  in  that 
fall,  that  same  year? 

A.     I  believe  he  did,  yes. 
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Mr.  Lincoln:  I  think  that  is  all,  Mr.  Bradley, 
thank  you. 

The  Court :     You  may  step  down,  Mr.  Bradley. 

Juror  Dorr :  Your  Honor,  may  I  ask  the  witness 
a  question'? 

Tlie  Court :     Yes ;  you  may,  Mr.  Dorr. 

Juror  Dorr:  Mr.  Bradley,  was  there  an  inflex- 
ible rule  that  guests  could  not  change  mounts  on 
these  expeditions? 

The  Witness:  No,  sir.  That  is  x)urely  up  to  the 
guide's  judgment  after  he  leaves  the  corral,  as  we 
do  that  quite  often.  At  times  we  find  that  one  per- 
son particularly  is  riding  a  mule,  that  that  mule 
appears  to  be  lazy  and  this  person  is  scared  and 
won't  keep  him  up,  and  we  have  someone  else  in  the 
party  that  is  shown  to  be  a  better  rider,  and  the 
mules  differ  in  that,  too.  Some  of  them  travel  well 
of  their  own  and  others  take  advantage  of  their 
riders,  more  so.  In  those  cases  quite  often  we  change 
riders  after  they  leave  the  corral,  along  the  trail, 
so  they  are  better  mounted  and  the  party  is  easier 
to  handle  all  the  way  through. 

Juror  Dorr:  According  to  the  judgment  of  the 
guide,  [281]  Mr.  Bradley? 

The  Witness:     Yes,  sir. 

Another  Juror :     Your  Honor,  may  I  ask  ? 

The  Court :    You  may. 

The  Juror:  After  this  man  went  over  the  head 
of  the  mule  what  did  the  mule  do  at  that  time,  at 
that  particular  instant? 
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The  Witness:  Well,  of  course,  I  was  not  there, 
but  I  was  told  that  he  just  walked  a  few  feet  and 
went  to  eating  grass  along  the  edge  of  the  trail. 

The  Court:     You  are  Mr.  TasselH 

The  Juror:     Tassell. 

The  Court:     Tassell.    Any  other  questions'? 

Juror  Pauly:     Yes,  your  Honor. 

The  Court :     Mr.  Pauly. 

Juror  Pauly:  There  has  been  a  lot  of  talking 
about  the  handling  of  the  reins.  It  is  my  under- 
standing it  is  always  the  standard  practice  at  any 
time  you  ride  a  horse  or  mule  to  hold  your  reins  up  ? 

The  Witness:     Yes,  sir. 

Juror  Pauly:  And  they  are  apt  to  drop  their 
heads  and  be  less  alert,  aren't  they? 

The  Witness:  That  is  right;  and,  at  the  same 
time,  they  can — those  reins,  if  they  stop  to  eat,  those 
reins  can  slide  down  and  get  plumb  off  behind  their 
ears  and  they  [282]  are  likely  to  step  a  foot  through 
them;  and  there  are  several  different  reasons. 

Juror  Pauly:  That  is  what  I  mean;  that  is  not 
just  your  rule,  that  is  standard. 

The  Witness :     Yes ;  that  is  a  standard  rule. 

The  Court :     Mr.  David  ? 

Juror  David:  May  I  ask  was  this  Chiggers' 
first  trip  on  this  particular  trail  down  in  1942? 

The  Witness:  That  is  his  and  all  the  mules  in 
that  particular  party;  yes. 

Juror  David :     The  fii'st  trip. 
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The  Court:  Any  further  questions'?  You  may 
step  do\™,  Mr.  Bradley. 

Mr.  Lincoln:  Just  one  question,  if  I  may,  your 
Honor. 

The  Court:     Yes;  you  may. 

Mr.  Lincoln:  One  which  was  suggested  by  the 
remark  of  one  of  the  jurors. 

Q.  Speaking  about  holding  the  reins,  Mr.  Brad- 
ley, does  that  mean  to  hold  the  reins  up  tight  or 
does  it  simply  mean  that  you  hold  the  reins  so  they 
won't  fall  down? 

A.  That  means  to  hold  the  reins  so  as  not  to  pull 
on  the  animal's  mouth  but  so  that  vou  have  it  there 
immediately  in  case  you  should  have  any  occasion 
to  X)ull  him  up  for  any  reason.  You  have  the  reins 
in  your  hand,  [283]  not  to  hold  them  in  any  ])ar- 
ticular  manner.  As  we  tell  the  riders  usually,  if 
asked  about  them,  to  hold  them  in  whatever  manner 
is  natural  to  them,  just  to  hold  onto  the  reins  at 
all  times. 

Q.  That  means  to  simply  hold  the  reins  at  all 
times  and  not  hold  them  tight? 

A.     That  is  true. 

The  Court:  By  that  do  you  mean  it  would  be 
all  right,  under  your  instructions,  for  a  rider  to 
ride  along  holding  the  reins  with  his  hand  and  have 
his  hand  leaning  against  the  pommel  of  the  saddle 
or  horn  of  the  saddle? 
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The  Witness :  Any  way  that  is  more  comfortable 
and  natural  to  him,  just  so  long  as  he  holds  onto 
the  reins. 

The  Court:     Just  so  they  are  in  his  hands'? 

The  Witness :     That  is  true. 

The  Court:     Any  further  questions? 

Mr.  Schell:  Yes,  I  might  ask  one  question  I 
think  I  overlooked,  which  was  also  suggested  by  a 
question. 

Redirect  Examination 
By  Mr.  Schell : 

Q.  Mr.  Bradley,  in  your  experience  with  mules 
did  you  ever  have  any  trouble  when  you  first  started 
the  mules  out  after  they  had  been  in  pasture  during 
the  winter? 

Mr.  Lincoln:     Objected  to  as  immaterial.  [284] 

The  Court:     Overruled. 

Mr.  Lincoln:  No  proper  foundation,  calling  for 
matters  which  are  not  pertinent  to  this  issue  at  all, 
not  confined  to  this  situation. 

The  Court:     Overruled. 

Mr.  Schell:     Do  you  have  the  question  in  mind? 

A.  I  would  like  to  a  little  better  imderstand  it, 
I  believe,  Mr.  Schell.    May  I  have  it  gain,  please? 

Q.  Have  you  had  experience  previously  with 
mules  that  had  been  off  on  pasture?  I  mean  the 
mules  that  have  been  used  before  as  dude  mules  and 
then  you  put  them  out  to  pasture,  and  then  you  put 
them  back  on  service  again;  have  you  had  that  ex- 
perience ?  A.     Always. 
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Q.  And  state  whether  or  not  you  have  had  any 
difficulty  with  mules  on  their  first  tripl 

A.     We  never  have,  sir. 

Q.  Were  all  these  mules  on  this  particular  excur- 
sion mules  that  had  been  out  to  pasture  for  the 
winter?  A.     Yes,  sir. 

Q.  By  the  way,  do  you  know  the  particular 
mule — I  will  show  you  a  photograph  here,  and  see 
if  you  recognize — may  I  have  the  plaintiff's  exhibit, 
the  photograph  of  the  party? 

The  Court :     Exhibit  4,  I  believe.  Is  it  Exhibit  4  ? 

Mr.  Schell:     Yes,  sir. 

Q.  Do  you  recognize  the  mule  that  the  guide 
was  on?  A.     Yes,  sir;  riding  Bird. 

Q.  That  is  right;  that  is  4.  Is  that,  or  was  that 
at  that  time,  either,  also  known  as  a  dude  mule? 

A.     Yes,  sir. 

Q.  And  he  carried  dudes  up  and  down  prior  to 
that  particular  trip?  A.     Yes,  sir. 

Q.     I  mean  in  the  previous  years?  A.     Yes. 

Mr.  Schell :     That  is  all. 

The  Court:     You  may  step  down,  Mr.  Bradley. 

Mr.  Schell:  Mr.  Yarberry,  will  you  come  for- 
ward, please  ? 
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C.  YARBERRY 
called  as  a  witness  by  defendant,  being  first  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     What  is  your  name,  sir"? 
The  Witness:     Colonel   Yarberry,   C.   Yarberry, 
Y-a-r-b-e-r-r-y.  [286] 

Direct  Examination 
By  Mr.  Schell: 

Q.     Mr.  Yarberry,  where  do  you  livel 

A.     Grand  Canyon,  Arizona. 

Q.     By  whom  are  you  employed? 

A.     Fred  Harvey. 

Q.     How  long  have  you  been  working  for  him? 

A.     26  years  the  25th  of  next  month. 

Q.     What  type  of  work  do  you  do? 

A.  Well,  I  broke  mules  to  pack,  guide,  feed 
mules  in  the  barn  and  everything. 

Q.  How  many  years'  experience  have  you  had 
handling  mules? 

A.     Ever  since  I  was  10  years  old. 

Q.     How  old  are  you  now? 

A.  I  am  71  years  old.  I  ran  off  from  home  when 
I  was  10  years  old  and  I  was  making  my  own 
living. 

Q.  In  1938  what  were  you  doing  for  Fred 
Harvey  ? 

A.     I  was  running  the  pack  train. 

Q.  By  running  a  pack  train  what  do  you  mean 
by  that  ?   Describe  what  a  pack  train  is. 
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A.  Well,  a  pack  train  is  packing  lumber,  coal, 
grain,  hay,  gasoline,  fuel  oil,  laundry  down  to  the 
Phantom  Ranch  in  the  bottom  of  Grand  Canyon. 

Q.     And  what  do  you  use  to  pack  it  down  with*? 

A.     Mules. 

Q.  Did  you  know  a  mule  by  the  name  of  Chig- 
gers?  A.     Yes,  sir;  I  shore  do. 

Q.  By  the  way,  do  you  know  who  selected  that 
name?  A.     Yes,  sir,  I  did. 

Q.     How  did  you  happen  to  call  him  that? 

A.  I  had  a  little  pet  horse  down  in  Texas.  He 
was  so  quiet  and  nice  and  gentle  that  I  always 
wanted  to  name  a  mule  Chiggers,  and  I  never  did 
get  the  chance  to  pick  out  the  right  kind  of  a  mule 
to  name  Chiggers  until  this  little  old  mule  come 
along.  So,  when  I  walked  in  the  corral  and  stood 
there  and  looked  at  him  a  while,  and  walked  up  to 
him  and  put  my  hand  on  his  neck,  I  said,  '^I  will 
call  you  *  Chiggers'." 

Q.     And  that  was  that? 

A.  And  that  was  that.  That  is  the  way  the  name 
— how  I  got  the  name. 

Q.  Did  you  use  Chiggers  in  1938  in  the  pack 
string?  A.     Yes,  sir. 

Q.  Tell  us  a  little  bit  how  you  used  him,  what 
you  did  with  him  to  break  him  ? 

A.  Well,  we  broke  him  to  lead,  put  a  pack  sad- 
dle on  him  and  run  him  up  and  down  the  trail  there 
so  his  muscles  got  solid  or  stout,  you  know,  and  his 
wind  got  good.  You  could  catch  him  anywhere  on 
the  trail  you  wanted  to.    So  there  was  four  of  us 
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packing.  Each  one  of  us  had  [288]  a  canteen,  and 
I  snapped  my  canteen  on,  mine  on  one  side  and  the 
other  boy  would  snap  his  canteen  on  the  other  side. 
The  regular  rings  of  a  pack  saddle  are  about  this 
far  apart 

Q.  About  six  or  seven  inches  apart  and  about 
three  or  four  in  diameter  ? 

A.  That's  right.  Whenever  we  wanted  a  drink, 
all  we  had  to  do  was  just  to  stop  the  mules  and  go 
back.  Chiggers  would  just  stand  there,  we  unsnap 
the  canteen  and  take  a  drink. 

Q.  Then  after  he  got  hardened  did  he  carry 
loads? 

A.  Yes,  sir.  He  carried  hay,  he  carried  grain, 
he  carried  chuck. 

Q.     What  is  chuck,  food?  A.     Yes,  sir. 

Q.  What  do  you  do  to  see  whether  or  not  they 
shy  or  are  gentle,  and  so  forth? 

A.  Well,  tie  tarps  on  them  and  ride  them  with 
slickers.  Maybe  you  will  be  trotting  down  along  the 
trail,  you  know,  when  you  put  him  first  on  the  trail 
and  first  start  packing  him.  They  are  drove,  you 
see,  until  they  get  used  to,  you  know,  carrying  a 
load  downhill,  otherwise  they  will  get  like  a  hyr do- 
phobia  dog;  they  will  get  sick  traveling  by  himself, 
you  know,  see.  Often  he  has  got  his  head  down  and 
walking  along,  and  sometimes  the  ])ack  turns  under 
his  [289]  belly  before  you  get  to  him.  You  can't 
cinch  a  young  mule  up  tight.  If  you  do  cinch  him 
up  too  tight,  he  will  get  tender  and  sore  under  the 
cinch  and  then  v^^hen  you  go  to  eincli  him  up  agaii?, 
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you  can't  eincli  him  tighter.  After  you  cinch  him 
up  first,  the  saddle  is  loose — this  is  a  pack  saddle  I 
am  talking  about,  see — and  gradually  you  keep 
cinching  him  tighter  and  tighter  and  tighter,  and 
the  first  thing  you  know,  why,  you  are  tough  all 
undei'  liere,  you  know,  you  see,  and  in  the  tenderness 
here.  And  sometimes  the  pack  turns  and  they  get  a 
load  under  his  belly.  Maybe  he  will  kick  and  bite,  or 
up  and  just  stop,  you  see,  and  you  have  to  get  off 
and  take  the  load  out  from  under  his  belly  and  cinch 
him  tighter. 

Q.  How  did  Chiggers  behave  in  connection  wdth 
his  training?  Was  he  hard  to  train  or  otherwise? 

A.  Well,  Chiggers,  about  the  first  day  I  seen 
him  is  just  like  he  is  today,  just  the  same  Chiggers, 
just  as  gentle.  He  didn't  care  for  nothing,  you 
know.  He  was  like  a  Supai  Indian.  Time  means 
nothing  to  Chiggers. 

Q.  Then  how  long  did  you  use  him  in  your 
string? 

A.  Well,  I  packed  him  all  that  fall  and  then  he 
was  shipped  off  to  pasture,  and  then  he  come  back 
in  the  spring  and  we  packed  him  all  that  spring  and 
rode  him,  and  then  a  guide  taken  him  and  we  went 
to  riding  him  in  the  dudes'  string.  [290] 

Q.  Did  you  ride  him  during  the  time  you  had 
him  in  your  pack  train? 

A.  Yes,  sir;  both  fall  and  spring,  too,  and  sum- 
mer.   Yes,  sir. 

Q.     Now,  in  1910  and  Ml  did  you  do  any  guiding? 

A.  Yes.  I  was  a  ,^uide,  I  think,  in  '41.  1  don't 
know  just  how  much,  but  I  think  I  was. 
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Q.  In  other  words,  sometimes  yon  would  guide 
when  there  were  shortages?  A.     Yes,  sir. 

Q.     Or  a  good  many  parties,  is  that  right? 

A.     Yes,  sir. 

Q.  Did  you  ever  have  Chiggers  in  your  string 
during  that  time? 

A.  Yes,  sir;  I  had  him  a  number  of  times.  I 
wouldn't  know  how  many  times,  but  I  have  had  him 
in  the  string. 

Q.  Did  you  ever  have  any  trouble  with  him 
during  that  time? 

A.     No ;  I  never  did.  No,  sir. 

Mr.  Schell:     That  is  all. 

Mr.  Lincoln:     No  questions. 

The  Court:     You  may  step  down,  Mr.  Yarbeiry. 

The  Witness:     Thank  you.  •     ' 

Mr.  Schell:     Bob  Ennis.   [291] 

ROBERT  E.  ENNIS  ; 

called  as  a  witness  by  defendant,  being  first  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Please  state  your  name. 
The  Witness:     Robert  E.  Ennis. 

Direct  Examination 
By  Mr.  Schell: 

Q.     Will  you  please  keep  your  voice  up? 

A.     Yes,  sir. 

Q.     Where  do  you  live  at  the  present  time? 

A.     At  the  present  time  I  am  stationed  at  Lang- 
ley  Field,  Virginia. 
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Q.     Aiid  what  is  your  oecujjation  now? 

A.     I  am  in  the  United  States  Air  Force,  pilot. 

Q.     How  old  are  you  now?  A.     I  am  23. 

Q.     During  your  early  life  where  did  you  live  ? 

A.     I  lived  at  Grand  Canyon,  Arizona. 

Q.     Where  your  parents  there? 
:    A,     They  were. 

Q.  Have  you  had  experience  in  going  up  and 
down  the  various  trails  leading  from  the  rims  of 
.the  Canyon  down  to  the  bottom? 

A.  Yes,  sir.  Just  about  as  long  or  as  far  back 
as  [292]  I  can  remember  I  have  been  riding  down 
into  the  Grand  Canyon. 

Q.     Did  you  from  time  to  time  work  as  a  guide  ? 

A.  Yes,  sir;  during  my  summer  vacations  from 
school. 

Q.     When  did  you  first  start  taking  parties  down  ? 

A.  You  mean  on  the  payroll?  I  started  on  the 
payroll  in  1941. 

.  .Q..    Before  you  went  on  the  payroll  had  you  been 
down  with  parties?  A.     Yes,  sir. 

Q.     In  1941  where  did  you  work  mostly? 

A.     Most  of  the  summer  I  was  on  the  nortli  rim. 

Q.  And  where  the  El  Tovar  is,  that  is  on  the 
south  rim,  is  it?  A.     Yes,  sir. 

Q.  Had  you  ever  known  a  mule  known  as  Chig- 
gers  before  June  17,  1942?  A.     Yes,  sir. 

Q.  Had  you  ever  personally  used  him  as  a  mule 
in  a  string  before  that? 

A.  No,  sir;  I  don't  believe  I  ever  did  before  that 
time. 
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Q.     Had  you  seen  him  being  used? 

A.     Yes,  sir. 

Q.     Before  1942?  [293]  A.     Yes,  sir. 

Q.     And  where  had  you  seen  him? 

A.  Well,  sir,  our  north  rim  trip,  the  two-day 
trip,  meets  at  Phantom  Ranch  the  same  as  the  two- 
day  trip  from  the  south  rim;  and  I  have  seen  him 
down  there  a  number  of  times,  and  also  when  I 
went  to  the  south  rim  I  have  seen  him  quite  a  few 
times. 

Q.  On  the  particular  day  in  question,  June  17th, 
did  you  start  down  with  a  party  ?  A.     Yes,  sir. 

Q.  Do  you  remember  Mr.  Mateas  being  in  that 
party?  A.     Yes,  sir. 

Q.     Do  you  know  what  mule  you  were  riding? 

A.     I  was  riding  Bird. 

Q.  Was  that  a  mule  that  had  been  in  the  pack 
string  before,  or  the  dude  string,  I  mean? 

A.     Yes,  sir. 

Q.  About  what  time,  if  you  remember,  did  you 
start  from  the  top? 

A.     It  was  about  11:00  o'clock.  ;. 

Q.  And  your  destination  was  Phantom  Ra^nch 
that  night?  A.     Yes,  sir. 

Q.  Now,  going  down  the  trail  after  you  started 
from  the  corral  where  was  your  first  stop  ?        ' 

A.  The  first  stop  was  the  Kolb  Studio,  approxi- 
mately [294]  200  yards  down  the  trail,  where  the 
picture  was  taken. 

Q.     Did  you  give  any  instructions  to  your  party  ? 

A.     Yes,  sir. 

Q.     What  were  those  instructions  ? 
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A.  Well,  sir,  as  soon  as  the  picture  was  taken 
I  ride  a)  ound  the  switch-back  where  all  in  the  party 
can  see  me  and  I  can  see  all  of  them,  and  I  tell  them 
my  name,  and  I  would  try  to  make  it  a  pleasant 
trip  for  them.  There  was  four  things  that  I  always 
asked  my  people  to  do,  was  to  always  hold  the  reins, 
to  always  keep  their  feet  in  the  stirrups,  try  to  keep 
their  mules  as  close  to  each  other  as  they  could,  and 
to  not  get  on  or  off  of  their  mules  unless  I  was  there 
to  help  them. 

Q.  Did  you  give  such  instructions  to  this  par- 
ticular party"?  A.     Yes,  sir. 

Q.     What  was  your  next  stop  ? 

A.  Approximately  a  half  a  mile  down  the  trail 
we  stopped  to  cinch  up  the  mules  and  make  a  final 
check  of  all  the  cinches  and  see  that  the  saddles 
were  setting  right. 

Q.     Did  you  do  that  on  this  date*? 

A.     Yes,  sir. 

Q.  Up  to  that  time  had  you  had  any  complaint 
by  Mr.  Mateas  or  anybody  about  the  actions  of 
Chiggc^rs?  [295]  A.     No,  sir. 

Q.  Going  down  that  trail  are  there  switch-backs 
or  is  it  all  a  straight  traiH 

A.  There  are  switch-backs.  There  is  quite  a 
number  of  switch-backs. 

Q.  What,  if  anything,  did  you  do  on  this  day 
to  check  your  party  as  you  went  down? 

A.  Well,  I  would  say  a  good  half  of  the  time  I 
ain  riding,  turning  back  towards  w^here  I  can  see 
the  party,  and  when  I  am  not  doing  that,  I  am  on 
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the  switch-back  to  where  they  are  always  right  in 
front  of  me  as  they  are  coming  down.   I  can  always 
see  them. 

Q.  During  the  way  down  did  you  see  the  party 
as  a  whole  ^  A.    Yes,  sir. 

Q.  Did  you  observe  Chiggers  along  with  the 
other  mules  ^  A.     Yes,  sir. 

Q.  Did  you  notice  anything  unusual  about  his 
conduct?  A.     No,  sir. 

Q.     Where  was  your  next  stop  *? 

A.  We  stopped  at  Indian  Gardens,  four  and  one- 
half  miles  down,  where  we  ate. 

Q.  From  the  time  you  left  the  corral  until  you 
got  to  Indian  Gardens  did  you  hear  anybody  making 
any  complaint  [296]  about  the  manners  of  Chiggers  ? 

A.     No,  sir. 

Q.  Did  you  see  anything  unusual  about  his 
actions'?  A.     No,  sir;  I  didn't. 

Q.     Then  what  did  you  do  at  Indian  Gardens  f 

A.  We  stayed  there  approximately  an  hour^  ate 
our  lunch. 

Q.  Where  do  you  eat  lunch  there?  Where  did 
you  at  that  time  ? 

A.  Right  beside  the  trail  just  as  you  come  into 
the  Gardens  there  is  tables  there,  where  we  ate  out 
lunch  right  by  a  water  fountain. 

Q.     Were  the  whole  party  seated  there? 

A.     Yes;  it  was. 

Q.  Did  you  hear  any  conversation  at  that  time 
with  reference  to  Chiggers? 
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A.  Well,  sir,  we  had  quite  a  bit  of  conversation 
about  tlie  mules  at  the  Canyon.  I  can't  remember 
just  what  was  said  a])out  any  one  particular  thing. 

Q.  Was  any  complaint  made  to  you  or  request 
to  change  mules  ?  A.     No,  sir 

Mr.  Lincoln:  Objected  to  as  being  a  conclusion 
of  the  witness. 

The  Court:     Sustained,  unless  restricted.    [297] 

Q.  (By  Mr.  Schell)  :  Do  you  remember  any- 
thing being  said  to  you  with  reference  to  a  request 
for  a  change  of  mules  by  any  member  of  the  party  ? 

Mr.  Lincoln:     Objected  to  as  already  having  been 
answered  in  a  different  form. 
.The  Court:     Overruled,  overruled. 
'    The  Witness :     Do  I  answer  *? 

The  Court:     You  may  answer. 
:.  The  Witness:     Would  you  read  that,  please? 

The  Court:     Please  read  it,  Mr.  Reporter. 
(Question  read  by  the  reporter.) 
:    A.     No,  sir. 

Q.  (By  Mr.  Schell)  :  Was  this  mule  that  you 
were  riding  a  gentle  mule  ? 

A.     Yes,  sir. 

Q.  Assuming  a  complaint  had  been  made  to  you 
or  called  to  your  attention  that  someone  was  having 
trouble  with  the  mules  what  would  your  practice  be  ? 

Mr.  Lincoln:  Objected  to  as  argumentative,  in- 
competent and  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Schell):  Were  you  informed  by 
anyone  at  the  time  at  Indian  Gardens  or  anywhere 


vs,  Elmer  H,  Mateas  245 

(Testimony  of  Robert  E.  Ennis.) 

in  that  general  vicinity,  up  to  that  time  that  there 

had  been  any  trouble  with  the  mule  Chiggers  f  [298] 

A.     No,  sir. 

Mr.  Lincoln:  Objected  to  as  already  answered 
in  another  form. 

The  Court:     Overruled.    The  answer  may  stand. 

Q.  (By  Mr.  Schell)  :  What  did  you  do  at 
Indian  Gardens  ? 

A.  After  we  ate  lunch  I  went  and  cinched  up  all 
the  mules  and  checked  the  saddles,  untied  the  mules, 
then  loaded  the  people  on,  and  from  there  we  "went 
around  approximately  30  feet  to  the  water  trough 
where  we  watered  our  mules. 

Q.  Do  you  remember  wherether  or  not  the 
people  were  mounted  on  different  mules  ? 

A.     No,  sir;  I  do  not.  "■'.■■'■■■ 

Q.     Does  that  sometimes  happen  ? 

A.  Yes,  sir.  I  would  say  that  approximately 
once,  and  usually  twice,  in  a  day  when  we  take  a 
party  down  we  have  to  change  somebody  back  from 
a  mule  when  they  will  accidentally  get  on* a  wrong 
one.   That  is  just  an  ordinarj^  occurrence. 

Q.  Such  a  thing  may  have  occurred  and  you  do 
not  remember  it,  is  that  right? 

A.  Yes,  sir.  That  is  one  of  the  reasons  T  a^k 
my  people  to  remain  off  their  mules  until  I  get 
there  to  help  them  on.  Besides  wasting  the  time, 
they  always  have  the  chance  of  getting  on  the  wrong 
mule  and  it  will  step  out  [299]  from  underneath 
them. 
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Mr.  Lincoln:  I  ask  tlie  testimony  beginning 
*'That  is  one  of  the  reasons''  be  stricken  out  as  not 
responsive  to  the  question,  a  voluntary  statement  of 
the  witness. 

The  Court :     The  motion  will  be  granted. 

Mr.  Lincoln :  And  the  jury  be  instructed  to  dis- 
regard it. 

The  Court:  The  jury  are  instructed  to  disre- 
gard it. 

Q.  (By  Mr.  Schell) :  After  you  left  the  water- 
ing trough  where  did  you  go? 

A.     Headed  down  the  trail  towards  the  river. 

Q.  As  you  were  going  down  were  there  some 
more  switch-backs  in  there  *?  A.     Yes,  sir. 

Q.  What,  if  anything,  did  you  observe  about  the 
mules,  and  particularly  Chiggers,  from  that  time 
on?  A.     I  observed  nothing  out  of  the  way. 

Q.  State  whether  or  not  mules  sometimes  have 
a  tendency  to  crowd  up  pretty  close  to  one  another. 

Mr.  Lincoln:     Objected  to  as  argumentative. 

The  Court:     Overruled. 

A.  Well,  sir,  we  like  to  have  our  mules  stay 
just  as  close  as  they  can;  and  there  are  some  mules 
that  are  good  travelers,  that  will  put  their  heads 
right  up  behind  other  mules'  rear  ends  and  some- 
times just  kind  of  walk  [300]  right  along  with 
thorn.  Sometimes  they  will  do  it  for  a  switch-back 
or  two,  and  sometimes  they  will  do  it  longer. 

Q.  (By  Mr.  Schell) :  Did  you  see  Mr.  Mateas 
fall  off  the  mule  or  get  off  the  mule  in  some  way  or 
other  on  the  way  down  to  the  river? 

A.     Yes,  sir;  I  did. 
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Q.     What  did  you  see  in  that  respect? 

A.  The  first  I  noticed,  Mr.  Mateas  was  in  the 
air  kind  of  as  if  he  was  making  a  dive,  going  right 
over  the  mule's  head. 

Q.     What  did  you  observe  about  the  mule? 

A.     I  couldn't  see  the  mule. 

Q.     What  did  you  do  when  you  saw  that? 

A.  As  soon  as  I  saw  it,  I  jumped  off  my  mule 
and  ran  back  to  Mr.  Mateas. 

Q.  About  how  far  was  that  place  where  that 
occurred  ? 

A.  That  is  approximately  a  half  a  mile  from 
the  river. 

Q.  About  how  far  is  it  from  Indian  Gardens  to 
the  river? 

A.     It  is  three  and  one-half  miles. 

Q.  And  this  was  about  three  miles  from  Indian 
Gardens?  A.     Yes,  sir. 

Q.  At  that  point  is  that  trail  steep  or  is  it  com- 
paratively level  ?[301] 

A.  It  is  comparatively  level.  You  are  follow- 
ing the  contours  of  the  creek. 

Q.  After  you  went  back  to  Mr.  Mateas  where 
did  you  find  him? 

A.  He  was  lying  just  at  the  side  of  the  trail 
in  a  catclaw  bush. 

Q.     What  is  a  catclaw  bush? 

A.  Well,  it  is  a  bush  that  has  claws,  kind  of 
like  a  cat.  I  am  not  sure  of  the  real  name  of  it, 
but  that  is  what  it  is  known  as  there;  kind  of  like 
a  rosebush  except  it  does  no  have  the  pretty  flowers. 


248  Fred  Harvey,  a  Corp, 

(Testimony  of  Robert  E.  Ennis.) 

Q.  And  what  did  you  do  for  Mr.  Mateas  at 
that  time? 

A.  \Vcll,  I  asked  hm\  what  was  the  trouble, 
and  he  wouldn't  talk  to  me  or  couldn't  talk.  I 
Asked  him  if  he  could  move  and  he  said  he  couldn't 
and  wouldn't.  And  by  that  time  there  was  another 
gentleman  came  back  to  help  me  out. 

Q.     What  did  you  do  for  him*? 

A.  Well,  Mrs.  Mateas  wanted  to  come  back,  so 
I  went  up  and  helped  her  off  her  mule  and,  while 
I  was  there,  I  got  my  first-aid  kit  and  brought  it 
back  through  the  mules  so  she  wouldn't  get  kicked. 
At  that  time  I  untied  two  slickers  out  of  the  saddle 
and  made  a  pillow  out  of  one  of  them  and  covered 
this  bush  up  with  the  other  one  so  he  w^ould  be 
in  the  shade.  [302] 

Q.     Then  what  did  you  do? 

A.  Well,  we  tried  to  get  more  questions  out  of* 
him:  Where  he  hurt,  what  seemed  to  be  the 
trouble,  and  he  still  could  not  move  and  wouldn't. 
And  he  was  in  pain,  all  right.  The  way  he  w^ould 
talk,  you  could  tell  he  was  hurting. 

It  w^as  decided  then  that,  since  we  were  out  in 
the  sun  and  it  was  quite  hot,  that  I  should  take 
the  rest  of  the  party  down  the  river,  approximately 
half  a  mile  down  the  trail.  So  I  helped — I  already 
had  them  on.  We  never  did  take  the  ladies  oif. 
1  took  the  three  remaining  ladies,  two  or  how^  many 
there  was,  down  to  the  river. 

Q.     And  then  did  you  come  back? 

A.     Yes;  I  did. 
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Q.  During  the  time  you  were  down  in  the 
Canyon  did  you  ride  Chiggers*?  A.     Yes,  sir. 

Q.     And  where  did  you  ride  him  to"? 

A.  Sir,  when  I  took  the  ladies  down  to  the  river, 
I  called  up  John  Bradley  and  told  him  I  had  had 
an  accident;  and  while  I  was  there  I  also  talked 
to  the  doctor  and  told  him  what  seemed  to  be  the 
trouble.  He  told  me  to  go  back  up  and  see  if  Mr. 
Mateas  could  have  any  feeling  in  his  legs  or  any- 
thing. So  I  went  back  up  and  found  out  that  he 
couldn't.  So  I  got  on  Chiggers  and  rode  back 
down  to  the  river  where  the  telephone  was.  [303] 

Q.     Then  you  rode  back  to  Mr.  Mateas  later? 

A.     Yes,  sir. 

Q.     After  you  had  made  your  phone  call? 

A.     After  I  had  made  the  phone  call. 

Q.  Then  did  you  go  back  and  stay  with  Mr. 
Mateas  from  then  on? 

A.  No,  sir.  After  I  made  the  second  phone  call 
I  went  back  to  Mr.  Mateas  and  told  him  that  John 
Bradley  and  the  doctor  was  on  the  way  down  and 
would  be  there  as  soon  as  possible.  I  had  made 
arrangements  to  be  met  on  the  river  trail  which 
connected  the  Bright  Angel  Trail  with  the  Kaibab 
Trail.  So  I  went  back  down  to  the  river  and  took 
the  three  ladies  over  to  where  I  was  met  on  the 
river  trail,  and  they  went  on  to  the  Phantom  Ranch 
and  I  came  back  where  Mr.  Mateas  was. 

Mr.  Schell :     You  may  examine. 

Mr.  Lincoln :     No  questions.  [304] 

•X-  -Sf  -X-  •«•  -Jf-  *  * 
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The  rioui't:  Does  either  side  have  any  further 
requested  instructions  to  submit? 

Mr.  Lincoln :     I  have  nothing  further. 

Mr.  Schell:  I  dictated  some  this  morning,  they 
are  not  in  court  but  I  will  have  some  when  I  come 
back.  I  find  it  somewhat  difficult  to  put  my 
thoughts  on  paper.  It  was  not  quite  as  simple  as 
I  antici})ated.  I  really  did  not  anticipate  it  was 
simple,  ))ut  I  mean  it  was  just  as  difficult  as  I 
anticipated.  I  have  dictated  them.  I  worked  last 
night  trying  to  outline  them  and  this  morning  T 
dictated  them  and,  of  course,  they  probably  have 
been  done  by  now\ 

May  I  ask  that  all  these  witnesses  be  excused 
now  so  they  may  go? 

Mr.  Lincoln:  As  far  as  I  am  concerned, 
certainly. 

The  Court:  All  witnesses  in  this  case  are  ex- 
cused from  further  attendance. 

We  will  meet  at  1:30,  then,  gentlemen,  and  dis- 
cuss the  ])roposed  instructions.  Will  you  send  me 
up  a  copy  of  your  proposed  instructions  prior 
to  1:30? 

Mr.  Schell:     Where  shall  they  be  taken? 

The  Court:     To  my  secretary's  office. 

Mr.  Schell:  Yes;  I  will  be  glad  to.  I  will  check 
them  over  and  if  they  are  correct,  I  will  send  them 
right  u]);  [317-1]  and  if  they  have  to  be  changed, 
T  will  cliange  them  and  send  them  up  as  quickly 
as  I  can. 

The  Court :  If  they  would  not  arrive  a  half 
hour  ill  advance  of  1:30,  there  would  not  be  any- 
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thing  gained  by  that  inconvenience;  so  you  might 
as  well  bring  them  up  with  you. 

Mr.  Schell :  I  will  endeavor  to  send  them 
right  up. 

The  Court:     And,  of  course,  serve  counsel. 

Mr.  Schell:     Yes. 

Mr.  Lincoln :  Of  course,  your  Honor  may  realize 
the  predicament  I  may  be  in.  I  may  want  to  ask 
your  Honor  for  some  additional  ones  to  counter- 
act or  counterpart  those  w^hich  Mr.  Schell  presents. 

Mr.  Schell:     I  am  in  the  same  predicament. 

The  Court:  I  suppose  we  had  better  get  the 
proposed  instructions  before  attempting  to  discuss 
them.  Do  you  wish  the  matter  and  does  the  plaintiff 
wish  the  case  submitted  to  the  jury  on  the  question 
of  both  express  and  implied  warranty? 

Mr.  Lincoln:  It  seems  to  me,  your  Honor,  that 
that  is  the  law  of  the  case  as  settled,  the  law  of  this 
particular  case. 

The  Court :  As  to  both  express  and  implied  war- 
ranty. I  am  convinced  that  the  law  of  California 
which  covers  here  is  to  the  effect  that  the  implied 
warranty,  the  warranty  implied  by  law  from  the 
mere  contract  of  hiring,  is  that  the  [317-2]  party 
hiring  the  animal  has  to  use  reasonable  care  to 
see  that  the  animal  is  reasonably  fit  for  the  purpose 
for  which  it  is  hired.  So  I  take  it  that  both  of 
you  are  agreed  that  this  was  a  hiring  of  the  mule? 

Mr.  Lincoln :     I  think  that  is  true. 

The  Court:  It  is  not  the  usual  livery  stable 
hiring  of  animals  because  of  the  control  which  the 
defendant  hcui  over  the  animal.     My  question  is: 
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Does  the  plaintiff  wish  the  case  submitted  on  implied 
warranty  alone  or  does  the  plaintiff  contend  that 
tliere  was  an  express  warranty  made  which  was 
breached  ? 

Mr.  Lincoln:  We  cannot,  your  Honor,  success- 
fully contend  that  there  was  an  express  w^arranty 
as  to  this  j)articular  mule. 

As  to  whether  or  not  the  phraseology  in  the 
advertisement,  in  the  circular,  that  portion  of  the 
circular  which  your  Honor  read  yesterday,  creates 
an  express  warranty,  I  am  free  to  confess  I  am 
somewhat  in  doubt  myself.  I  think,  without  any 
question,  it  did  create  an  implied  warranty  which 
we  were  entitled  to  rely  upon. 

The  Court:  The  law  raises  the  implied  warranty, 
if  nothing  had  been  said. 

Mr.  Lincoln:     Yes. 

The  Court:  As  I  understand  the  law,  if  Mr. 
Mateas  had  gone  up  and  said,  '*I  want  to  go  on 
that  trip.  Give  me  [317-3]  two  tickets."  Had  not 
seen  a  circular  or  anything  else,  just  heard  there 
was  such  a  trip  and  that  is  all  he  knew  about  it, 
laid  down  his  money,  took  the  tickets  and  went 
out  to  the  corral  and  got  on  the  mule,  the  law 
would  still  raise  the  implied  warranty,  according 
to  my  understanding. 

Mr.  Lincoln:     I  think  so. 

The  Court:     Do  you  gentlemen  agree *? 

Mr.  Schell:     1  think  so.     That  would  be  implied 

warranty  that  your  Honor  just  outlined.  [317-4] 

^  *  ^  *  *  *  -x- 
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Los  Angeles,  California, 
Thursday,  October  2,  1947,  1:30  P.M. 

The  Court:  Is  it  stipulated,  gentlemen,  that 
the  jury  are  absent? 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell:     So  stipulated. 

The  Court:  Have  you  seen  the  additional  jury 
instructions  requested  by  the  defendant  1 

Mr.  Lincoln:  I  received  them,  your  Honor,  just 
about  1:00  o'clock  today;  yes,  sir.  And  I  have 
prepared  some  objections  which  should  be  here 
most  any  moment,  sir.  My  stenographer  is  work- 
ing on  them  now,  together  with  one  or  two  addi- 
tional instructions  which  I  would  respectfully  ask 
your  Honor  to  give  in  place  of  those  which  I  am 
objecting  to.  These  additional  instructions  are 
based  upon  the  question  of  warranty  which  your 
Honor  and  I  discussed  previously  today. 

The  Court:  Do  you  gentlemen  view  this  trans- 
action a  hiring  of  personal  property? 

Mr.  Schell :  Well,  I  would  say  that  it  was  hiring 
or  renting. 

The  Court:  Wei],  that  is  the  same  thing,  '' hiring 
or  renting." 

Mr.  Schell :     Yes,  or  renting. 

The  Court:  I  suppose,  popularly,  today  they 
call  it  [318]  ''leasing,"  do  they  not?  Leasing  has 
came  to  be  used  in  applying  to  personal  property 
as  well  as  real  property. 

Is  that  the  way  you  look  at  it,  too? 

Mr.  Lincobi:     It  seems  to  me  so;  3^es,  sir.  [318-1] 
******* 
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Tlie  Court :  Is  it  stipulated,  gentlemen,  that  the 
jury  is  absent? 

Mr.   Lincoln :     Yes,  sir. 

^\v.  Schell :     So  stipuhited. 

Tlie  Court:  After  reading  that  opinion  several 
times,  I  do  not  believe  that  the  Circuit  Court  in- 
tended to  do  any  more  than  to  hold  that  a  case 
was  made  out  to  go  to  the  jury  on  a  theory  of 
either  negligence  or  breach  of  warranty  or  both. 

I  have  tried  my  hand  at  formulating  some  in- 
structions which  not  only  meet  the  language  of 
the  California  cases,  [318-3]  as  I  understand  them, 
but  also,  I  hope,  the  intelligence  of  the  jury. 

With  all  deference,  I  can  say  it  seemed  to  me 
that  if  I  made  up  a  set  of  instructions  which  merely 
took  the  language  of  the  California  decisions,  the 
jury  would  not  know  what  I  was  talking  about. 

My  secretary  is  about  to  finish  them,  and  if  you 
gentlemen  could  wait  for  probably  20  to  30  minutes, 
you  could  take  a  complete  set  home  wih  you. 

Mr.  Lincoln:     Thank  you,  sir. 

The  Court:  You  will  have  copies  of  each  of 
them,  and  then  let  us  all  studv  them  and  meet 
tomorrow  at  9:30  and  deal  with  the  objections  and 
suggestions  that  you  may  have. 

I  will  ask  you  to  do  this:  In  making  your 
objections,  of  course,  make  any  you  wish  for  the 
record,  but  as  far  as  making  them  for  the  purpose 
of  this  discussion,  offer  a  constructive  suggestion. 
In  other  words,  if  one  word  is  wrong,  let  us  have 
the  definite  suggestion  as  to  what  you  think  the 
word  should  be  or  liow  the  instruction  should  be 
worded. 
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I  want  to  present  this  issue,  of  course,  fairly 
and  squarely  so  the  jury  can  decide  according  to 
the  facts  they  find  and  the  law. 

Mr.  Lincoln:  Those  last  three  proposed  instruc- 
tions which  I  have  written  in  longhand  I  shall  be 
able  to  present  [318-4]  to  your  Honor  in  type- 
writing tomorrow  morning. 

The  Court:     You  won't  need  to  do  that. 

Mr.  Lincoln:  I  will  be  very  glad  to  do  it.  It 
might  be  easier  for  your  Honor  to  read.  My  hand- 
writing is  not  as  intelligible  sometimes  as  the  type- 
writing is. 

The  Court:     I  will  be  glad  to  read  them. 

Mr.   Lincoln:     Thank  you. 

The  Court:  Do  you  feel  that  special  interroga- 
tories should  be  submitted  to  the  jury  in  this 
matter? 

You  do  not  need  to  answer  that  now.  I  would 
like  to  hear  from  both  of  you  on  it  tomorrow 
morning.  And  if  you  do  think  it  should  be  sub- 
mitted on  special  interrogatories,  you  probably 
would  wish  to  revise  your  requested  interrogatories 
in  the  light  of  our  discussion. 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell :  I  might  say  this :  That  I  do  not 
know  whether  it  should  be  part  of  the  procedure 
to  present  special  interrogatories,  but  at  least  I 
think  possibly  after  I  see  the  court's  instructions, 
it  might  give  me  an  idea  of  what  to  submit  as 
special   interrogatories. 

The  Court:  Do  you  think  they  should  be  sub- 
mitted in  this  case? 
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Mr.  Scliell :     I  do  not  know  that  it  is  essential, 

of  fonrse,  hut  it  might  be  of  assistance  to  get  them 

to  see  wliat  tlie  factual  issues  are.    Then  they  have 

as  much   [318-5]   difficulty  applying  the  law  even 

after  the  instructions  as  we  have  had. 

The  Court:     Very  well.  [318-6] 

******* 

Los  Angeles,  California, 
Friday,  October  3,  1947,  9:30  A.M. 

The  Court:  Is  it  stipulated,  gentlemen,  that  the 
jury  are  absent"? 

Mr.   Lincoln:     Yes,   sir. 

Mr.  Schell:     So  stipulated. 

The  Court:  I  want  to  say  at  the  outlet,  Mr. 
Lincoln,  that  after  reflection  over  night  on  this 
question  of  express  warranty,  I  have  come  to  the 
conclusion  that  express  warranty  here  does  not 
contain  any  greater  content  than  the  implied  war- 
ranty; and  I  take  it  that  is  the  doubt  you  had 
yesterday  w^hen  you  said  you  had  trouble  spelling 
anything  out  of  that  circular. 

Mr.  Lincoln:  That  is  why  I  was  waiting  for 
your  Honor's  wiser  suggestion. 

(Further     legal     discussion     omitted     from 
transcript.) 

The  Court:  That  will,  of  course,  necessitate  the 
elimination  entirely,  as  well  as  the  modification,  of 
some  of  the  early  instructions.  It  will  eliminate 
entirely  what  are  now  numbered  proposed  instruc- 
tions 21  and  22.  When  I  refer  to  proposed  instruc- 
tions, now,  I  will  say  ^^ court's  instructions,"  instead 
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of  ''proposed  instructions"  to  distinguish  them 
from  any  instructions  proposed  by  the  parties. 
Eliminate  21  and  22. 

Mr.  Lincoln:  While  you  are  on  that  subject, 
may  I  also  suggest,  your  Honor,  that  on  No.  11 

The  Court :     We  will  take  them  up  now  seriatum. 

Mr.  Lincoln:     Oh,  pardon  me. 

The  Court:  Are  there  any  suggestions  or  objec- 
tions [320-1]  with  respect  to  the  first  nine  of  the 
court's   suggested   instructions? 

Of  course,  that  includes  not  only  the  possibility 
of  correcting  those  suggested  by  the  court  but  also 
eliminating  any  that  counsel   deems  non-essential. 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell:  I  think  I  see  nothing  in  the  first 
nine. 

The  Court:  Do  you  see  anything  in  the  first 
nine  ? 

Mr.  Lincoln :  No,  sir.  In  fact,  I  had  no  criticism 
of  all  of  them.  They  were  so  much  better  than 
I  had  w^ritten  or  could  write  that  I  was  anxious 
to  accept  them  in  their  entirety. 

The  Court:  Coming  to  the  court's  numbered  10, 
I  had  noticed  a  suggested  change,  in  the  interests 
of  clarity,  and  then  also  changed  ''warranties"  to 
"warranty"  in  view  of  the  elimination  of  the 
express  warranty  feature.  So  that  instruction  10, 
as  so  amended,  would  read  now: 

"The  Dlaintiff  in  this  case  claims  damasres 
for  personal  injuries  alleged  to  have  been  suf- 
fered by  him  as  a  proximate  result  of  claimed 
breach  of  the  implied  wairanty" 
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strike  the  *'of "  and  insert  ''made  by"  ''the  defend- 
ant in  4^^-onnection  with  the  hiring  or  letting  ""  ""  ''/' 

As  so  amended  is  that  instruction  satisfactory  to 
botli  sides?  [320-2] 

Mr.  Lincoln  :     To  us. 

The  Court:  I  do  not  wish  to  foreclose  either 
counsel.  This  question  of  law  has  been  of  so  much 
difficulty,  apparently,  to  counsel  and  to  the  court 
in  this  case  that  I  want  to  say  in  connection  with 
this  discussion,  that  even  though  you  approve  tenta- 
tively the  instructions,  after  you  have  heard  them 
given,  if  you  feel  that  any  of  them  are  erroneous, 
I  am  going  to  excuse  the  jury  prior  to  the  last 
instruction  and  give  you  an  opportunity  to  make 
a  record  of  your  objections. 

Does  10,  as  so  amended,  seem  satisfactory? 

Mr.  Schell:     Yes. 

Mr.  Lincoln:     Yes,  sir. 

The  Court:  11.  I  would  strike  the  first  sub- 
paragraph there,  beginning  "Specifically."  It  seems 
imnecessary  in  view  of  the  elimination  of  the  ex- 
press warranty  feature.  And  add,  after  "ordinary 
care"  in  line  18,  the  phrase  "under  the  circum- 
stances"; and  in  line  19,  following  the  word  "and" 
in  the  last  clause,  add  the  words  "to  see  to  it"  "that 
the  animal  is  fit  and  suitable  for  the  purpose  for 
which  the  mule  is  hired."  So  the  last  subparagra])h 
will   7'ead: 

"Tliat  is  to  say,  one  who  rents  or  lets  or 
hires  an  animal  such  as  a  mule  for  riding  pur- 
poses is  held  by  law  impliedly  to  warrant  to 
the  rider  that  [320-3]  the" 
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I  think  ''owner"  would  be  better  than  ''renter." 
"the  owner  of  the  animal  knew  or  had  exer- 
cised  ordinary  care  under  the    circumstances 
to   ascertain  the   habits   of  the   mule,   and   to 
see  to  it  that  the  animal  is  fit  and  suitable  for 
the  purpose  for  which  the  mule  is  hired." 
It   seems   to   me   that   unless    some   language    is 
added  into  that  last  clause  it  might  be  susceptible 
of  the  interpretation  that  there  are  no  qualifications 

upon  the  warranty 

Mr.  Schell :  I  had  a  suggestion  in  that  one  in- 
struction I  had. 

The  Court :  As  so  amended,  does  that  meet  your 
objection? 

Mr.  Schell :  No.  This  is  my  objection  to  11 : 
While  we  assume  that  the  law  of  Arizona  is  the 
same  as  California  for  the  purpose  of  the  case,  in 
the  absence  of  any  law  in  the  cases  or  anything 
like  that,  nevertheless,  I  do  not  think  that  the  law 
of  California,  as  such,  will  provide  particular  stat- 
utes or  apply  to  a  renting  in  Arizona.  While  the 
court  has  a  right  to  assume,  in  the  absence  of  con- 
trary evidence,  or  suggestion,  rather,  that  the  law 
is  the  same,  my  understanding  is  that  the  courts 
do  take  judicial  notice  of  the  laws  of  considered 
states.  It  used  to  be  that  you  had  to  put  them  in 
evidence,  but  now  they  take  judicial  notice  of  them 
but,  [320-4]  of  course,  we  have  to  call  them  to 
their  attention. 

The  Court:  Of  course,  I  constme  Section  1955 
as  not  to  impose — I  do  not  think  Section  1955  does 
any  more  than  raise  the  implied  warranty  of 
reasonable  fitness. 
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Mr.  Schell:  I  thought  it  might  be  a  little  con- 
fusing. Mv.  Delamer  checked  the  Arizona  Code. 
There  is  no  similar  section  to  1955  in  Arizona, 
and  there  is  no  similar  subdivision  of  the  heading 
of  that.  And  he  said  he  checked  through  all  the 
indices,  all  on  the  personal  property  and  also  the 
digests,  and  found  no  reference  to  any  similar 
section  in  Arizona. 

The  Court:  If  you  object  to  the  reference  to 
the  section,  it  seems  to  me  that  the  last  subpara- 
graph of  the  instruction  would  state  the  law.  That 
is  taken  from  the  Stanley  case — isn't  that  one  of 
the  cases  that  is  cited — Cal.  App.  ?  I  do  not  have 
it  here  with  me. 

Mr.  Schell:     There  is  another  case  in  52 

The  Court:     The  case  that  cites  the  Dan  case? 

Mr.  Schell:  52  Cal.  App.  (2d),  Kersten  vs. 
Young — isn't  it,  or  Young  vs.  Kersten? 

Mr.   Lincoln:     That  Con  case? 

"I^he  Court:  Yes.  This  last  subparagraph  is  a 
virtual  paraphrase  of  the  language,  except  I  used 
*^suitable"  instead  of  ''safe."  The  decision  there 
uses  the  word  ''safe."  [320-5] 

Mr.  Scliell :  I  just  thought  I  would  call  the 
court's  attention  to  this  section.  It  might  be  con- 
fusing to  some  of  the  jurors.  They  will  say  this 
thiug  ha[)j)ened  in  Arizona,  and  to  apply  the  Cali- 
fornia law,  without  any  further  explanation. 

The  Court:  I  do  not  think  it  adds  anvthing  so 
far   as    the    jury    is    concerned. 

Mr.  Seidell:  And  Mr.  Delamer  did  say  that  he 
made  diligent  search  and  found  no  similar  section 
whatsoever. 
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The  Court:  What  would  you  think  of  intro- 
ducing the  last  paragraph  and  merely  make  the 
instruction  11  read  as  follows: 

'^One  who  rents  or  lets  or  hires  an  animal 
such  as  a  mule  for  riding  purposes  is  held 
by  law  impliedly  to  warrant  to  the  rider  that 
the  owner  of  the  animal  had  exercised  ordinary 
care  under  the  circumstances  to  ascertain  the 
habits  of  the  mule,  and  to  see  to  it  that  the 
animal  is  fit  and  suitable  for  the  purpose  for 
which  the  mule  is  hired." 

Mr.  Schell:  From  the  standpoint  of  construc- 
tion, I  am  wondering  whether  the  words  *^and  to 
see  to  it"  after  the  word  ^^and,"  starting  in  line  19, 
goes  back  and  ties  in  with  the  '^ordinary  care." 

The  Court:  I  added  those  words  in  an  attempt 
to  tie  it  into  '^ordinary  care."  I  am  open  to  sug- 
gestions on  that. 

Mr.  Lincoln:  Would  not  the  second  section  of 
that  [320-6]  instruction,  your  Honor,  be  satisfactory 
if  you  should  strike  out  line  10,  which  reads 
^^ Section  1955  of  the  Civil  Code  of  California," 
and  add  in  the  place  of  it  the  words  ^^the  law"; 
so  that  it  would  read: 

^^The  law  imposes  upon  persons  who  hire  or 
let,"  etc. 

I  think  that  is  the  rule,  at  any  rate,  of  the 
common  law,  whether  it  is  the  rule  of  statute  law 
or  not,  and  if  there  was  no  such  statute  in  Arizona, 
as    Mr.    Schell    says — I  believe    Mr.    Delamer,    of 
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course,  when  he  says  he  does  not  find  it,  because 
I  cannot  find  it  myself.  Then  the  common  law 
naturally  goes  into  effect. 

As  I  understand  it,  the  rule  w^hich  your  Honor 
has  sui^'^e^ted  in  lines  11  to  14  of  that  proposed 
instruction  is  a  statement  of  the  common  law. 

The  Court:  Well,  how^  would  this  satisfy  both 
of  you,  then"? 

^'The  law  imposes  upon  persons  who  hire 
or  let  or  rent  personal  property,  such  as  a  mule, 
the  legal  duty  to  put  such  property  into  a  con- 
dition fit  for  the  purpose  for  which  it  is  let 
or  rented  or  hired. 

''That  is  to  say,  one  who  rents  or  lets  or 
hires  an  animal  such  as  a  mule  for  riding 
purposes  is  held  [320-7]  by  law  impliedly  to 
warrant  to  the  rider  that  the  owner  of  the 
animal  had  exercised  ordinary  care  under  the 
circumstances  to  see  to  it  that  the  animal  is 
fit  and  suitable  for  the  purx)ose  for  which 
the  mule  is  hired.'' 

It  seems  to  me  this  talk  about  ''ascertaining  the 
habits  and  |)ropensities''  are  just  all  involved  in 
fitness  and  suitability. 

Mr.  Schell:     I  think  that  clarifies  it  a  good  deal. 

Mr.   Lincoln:     We  are  satisfied. 

The  Court:  Shall  I  read  it  again?  Are  you 
satisfied  with  that,  Mr.  Schell? 

Mr,  Schell :     T  think  so;  yes,  sir. 

The  Court:     I  will  read  it  again  if  you  like. 

Mr.  Schell:  No;  that  is  all  right.  We  will 
just  need  it  typed,  because  I  have  messed  mine 
up  so  I  will  just  have  to  rewrite  it. 
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The  Court :     All  right.    12,  then,  I  have  modified 
to   read  thusly: 

''In  this  case,  then,  the  defendant  impliedly 
warranted  to  the  plaintiff  that  the  defendant 
had  exercised  ordinary  care  under  the  cir- 
cumstances"— I  added  ''under  the  circum- 
stances"— "to  see  to  it  that  the  mule  'Chiggers' 
was  fit  and  suitable  to  be  ridden  by  the  plaintiff 
down  [320-8]  Bright  Angel  Trail ;  and  further, 
that  throughout  the  trip  the  defendant's  agents 
in  charge  of  the  part}^  would  continue  to  exer- 
cise ordinary  care  under  the  circumstances  to 
see  to  it  that  the  mule  'Chiggers'  was  fit  and 
suitable  to  be  ridden  by  the  plaintiff." 

Did  I  go  too  fast  for  you  to  get  those  changes? 

Mr.  Schell:     Yes,  sir;  I  am  afraid  so. 

The  Court:  After  "ordinary  care"  in  line  10  I 
added  "under  the  circumstances."  In  line  11,  after 
"ridden"  I  struck  "on  the  trip  taken"  and  inserted 
after  "by  the  plaintiff"  the  words  "down  Bright 
Angel  Trail" — "and  fui'ther,  that  throughout  the 
trip  the  defendant's  agents" — instead  of  "guiding" 
I  inserted  "in  charge  of."  Instead  of  "were  exer- 
cising," "would  continue  to  exercise  ordinary  care," 
adding  after  that  "under  the  circumstances  to  see 
to  it  that  the  mule  'Chiggers'  was  fit  mid  suitable 
to  be  ridden  by  the  plaintiff." 

Mr.  Schell :  In  other  words,  then,  after  the  semi- 
colon it  reads:  "and  further,  that  throughout  the 
trip  the  defendant's  agents  in  charge  of  the  party 
would  exercise  ordinary  care'"? 
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The  Court:     No,  "would  continue  to  exercise." 

Mr.  Lincoln:  ^'were  exercising  and  would 
continue'"? 

The  Court:  No;  not  'Svere  exercising."  I  have 
stricken  [320-9]  ^^were  exercising"  and  have  in- 
serted ^ 'would  continue  to  exercise." 

The  warranty  is  made  at  the  time  he  buys  the 
ticket,  isn't  it?  That  is  when  the  warranty  was 
made.  And  as  far  as  what  transpired  up  to  that 
time,  it  is  past.  The  conditions  then  existing  at 
the  !)resent  and  in  the  future,  isn't  if?  I  mean 
the  tense  must  be  future.  What  do  you  say  to 
that  nov/? 

Mr.  Schell:     I  think  that  is  all  right. 

Mr.  Lincoln:     We  are  satisfied,  your  Honor. 

The  Court:  l^hen  I  have  changed  what  was 
marked  "15"  so  13  would  become  15,  the  definition 
of  "ordinary  care." 

'^  Ordinary  care  is  that  care  v^^hich  persons 
of  ordinary  prudence  exercise  in  the  manage- 
ment of  their  own  affairs  in  order  to  avoid 
injury  to  themselves  or  to  others." 

That  is  numbered  in  your  set  as  15. 

Mr,  Tjincoln:     Yes,  sir. 

The  Court:  I  have  renumbered  that  "13."  It 
seems  to  me  it  belongs  here. 

Mr.  Schell:     What  happens  to  13 'f 

The  Court:  That  will  take  care  of  itself  as  we 
go  along,  I  believe-     What  is  13  now  in  your  set? 

Mr.  Schell:  ''The  mere  fact  that  an  accident 
happened" 
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The  Court:  Oh,  that  comes  later,  yes.  So  15  in 
your  [320-10]  set,  the  definition  of  '* ordinary  care" 
becomes  13.    I  take  it  there  is  no  objection  to  that? 

Mr.  Schell:     No,  sir. 

Mr.  Lincohi:     No,  sir. 

The  Court:  And  16,  starting  out:  ^* Ordinary 
care  is  not  an  absolute  term,  but  a  relative  one." 
That  becomes  14.    Then  old  13  becomes  15  now: 

^^The  mere  fact  that  an  accident  happened, 
considered  alone,  does  not  support  an  inference 
that  some  party,  or  any  party,  to  this  action 
failed  to  exercise  ordinary  care." 

I  notice  you  suggested  one  with  respect  to  breach 
of  warranty  which  is  practically  the  same  instruc- 
tion, Mr.  Schell. 
Mr.  Schell :     Yes. 

The  Court:     Do  you  think  this  covers  it? 
Mr.  Schell :     Let's  see.    I  do  not  happen  to  have 
mine. 

The  Court:  I  have  it  here.  Instead  of  ^ ^failure 
to  exercise  ordinary  care"  I  think  your  proposal 
was: 

'^The  mere  fact  that  an  accident  happened 
considered  alone  does  not  give  rise  to  an 
inference  that  the  defendant  breached  any 
warranty." 

That  is  your  proposed  iustruction  No.  A-1.     . 
'^The  mere  fact  that  an  accident  happened 
considered  alone  does  not  give  rise  to  an  infer- 
ence [320-11]  that  the  defendant  breached  any 
warranty." 
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Mr.   Schell :     We  have  now- 


The  Court:  The  original  one  you  proposed — 
well,  it  is  a  modification  of  the  one  you  originally 
pro[)08ed  where  I  inserted  '' ordinary  care"  instead 
of  ** negligence."    The  one  now  is: 

^^T]]e  mere  fact  that  an  accident  happened, 
considered  alone,  does  not  support  an  inference 
that  some  party,  or  any  party,  to  this  action 
failed  to  exercise  ordinary  care." 

Mr.  Schell :  I  am  wondering  whether  that  might 
be  confusing.  1  mean  it  boils  down  to  the  same 
thing  so  far  as  lawyers  are  concerned,  but  I  am 
wondering  if  it  might  be  confusing  because  we 
are  submitting  to  them  on  the  over-all  basis  of  a 
breach  of  warranty,  and  we  say  what  that  warranty 
is.  That  is  why  we  suggested  this  particular 
instruction. 

The  Court:  I  think  the  latter  one,  your  pro- 
posed instruction  A-1,  is  more  applicable  now 
than  this. 

Mr.  Schell :     I  think  it  is,  instead  of  the  new^  15. 
The  Court:       Then  the  instruction  to  be  given 
will  be  15  and  will  read  as  follows: 

^'The  mere  fact  that  an  accident  happened, 
considered  alone,  does  not  support  an  infer- 
ence that  the  defendant  breached  any  war- 
ranty. ' ' 

What  is  14  in  your  set  will  be  renumbered  16 
and  reads:   [320-12] 

'^The  defendant  was  not  an  insurer  of  the 
safety  of  the   plaintiff." 
Mr.  Schell:     Yes,  sir. 
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The    Court:     Then  Avhat   was   numbered   as   in-^ 
struction  19  in  this  set  I  gave  you  I  have  renum- 
bered 17  and  modified  it  to  read  as  follows: 
''In  order  to  establish" 

I  have  stricken  the  words  **a  right  of  recovery 
based  upon  the  implied  warranty  of  the  defendant 
in  this  case,"  and  inserted  instead  the  words  'Hhe 
essential  elements  of  his  case." 

''In  order  to  establish  the  essential  elements  of 
his  case,  the  burden  is  upon  the  plaintiff  to  prove, 
by  a  preponderance  of  the  evidence,  all  the  follow- 
ing facts:" 

In  considering  that  proposed  modification  you 
might  have  in  mind  instruction  8,  the  first  para- 
graph of  which  states: 

"The  burden  is  on  the  plaintiff  in  a  civil 
action,  such  as  this  case  noAv  on  trial,  to  p^ove 
every  essential  element  of  his  case  by  pre- 
ponderance of  the  evidence,  and  if  the  plaintiff 
fails  to  prove  any  essential  element  of  his  case 
by  a  preponderance  of  the  evidence,  then  yoo 
must  find  for  the  defendant."  .,;.     ;.•  r, 

I  was  attempting  to  tie  that  instruction  into,  what 
had  gone  before  in  instruction  8.  After  "all  the 
following  [320-13]  facts: 

"First,  that  the  mule  'Chiggers'  \yas  not  fit 
and  suitable  for  the  purpose  for  which  the 
defendant  hired  or  let  or  rented  him  to 
plaintiff;  second,  that  prior  to  the  accident" 
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I    have    inserted    ''prior    to    the    accident"    the 

following': 

''That'' — "second,  that  prior  to  the  accident, 
the  defendant,  through  one  or  more  of  its 
agents,  knew,  or  in  the  exercise  or  ordinary 
care'' 

Mr.   Lincoln:     "of"  may  I  change  that?     "of" 
it  should  be,  your  Honor. 

The  Court:     Oh,  yes;  a  typographical  error. 

Mr.   Lincoln:     Yes,  sir. 

The  Court: 

"of  ordiiiary  care  under  the  circumstances 
should  have  known,  that  the  mule  ridden  by 
the  plaintiff  was  not  fit  and  suitable  for  the 
purpose  for  which  the  defendant  let  him  to 
the  plaintiff;  and  third,  that  such  breach  of 
the  implied  warranty  of  the  defendant  as  to 
the  fitness  and  suitability  of  the  mule  was  a 
proximate  cause  of  any  injuries  and  conse- 
quent damages  sustained  by  the  plaintiff." 

Mr.  Lincoln:     We  are  satisfied. 
Mr.  Schell:     We  are  satisfied. 

The  Court:     Very  well.     What  was  17  becomes 
18.     That  [320-14]  is: 

"The  proximate  cause  of  an  injury" — the 
definition  of  "proximate  cause." 

What   was    18   l)eeomes   19,   which   reads   at   the 
beginning: 

"I'his  does  not  mean  that  the  law  seeks 
and  recognizes  only  one  proximate  cause  of 
an  injury," 
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Mr.  Scliell :     I  think  that  is  one  of  the  standard. 

The  Court:  Yes;  those  are  both  from  the  Cali- 
fornia  Standard  Instructions. 

Mr.  Lincohi:     Yes;  we  are  satisfied. 

The  Court:  BAJI.  Then  20  is  your  No.  20 
and  I  have  not  made  any  changes  in  that. 

Mr.   Schell:     I  think  that  is  standard. 

Mr.  Lincoln:     We  have  no  objection. 

The  Court:     You  feel  that  is  satisfactory? 

Mr.  Lincoln:     Yes,  sir. 

The  Court:  Very  well.  Wliat  is  21  now  will 
go  out.  That  is  the  one  in  addition  to  the  implied 
warranty  I  have  just  mentioned.  ^*The  plaintiff 
alleges/'  etc.,  dealing  with  express  warranty.  That 
will  be  eliminated. 

Mr.  Lincoln :     That  goes  out  entirely  ? 

The  Court:     Yes. 

Mr.   Lincoln:     Yes,   sir. 

The  Court:  And  22,  which  also  deals  with  the 
essential  elements  of  recovery  for  an  express  war- 
ranty, will  go  out  [320-15]  entirely. 

Then  the  present  23  will  become  21 ;  24  will  be- 
come 22;  25,  of  course,  will  become  23;  26  will 
become  24;  27  will  become  25;  28  will  become  26; 
29  will  become  27 ;  30  will  become  28 ;  31  will  become 
29;  32  will  become  30;  33  will  become  31;  34  will 
become  32. 

If  there  is  any  objection  to  any  of  these  that 
you  gentlemen  wish  to  call  attention  to  now  or 
any  suggestions  with  respect  to  any  of  them  as 
we  go  along,  you  may.  They  are  mostly  so-(^alled 
stock  instructions. 

Mr.  Lincoln:     Yes,  sir. 
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The  Court:  35  will  become  33;  36  will  become 
34;  and  the  last  one,  37,  will  become  35. 

I  have  here  re-written  copies  of  what  are  now 
court's  instructions  10,  11,  12,  and  15,  and  I  will 
ask  the  clerk  to  pass  a  copy  of  each  one  to  you 
gentlemen. 

Here  is  a  re-draft,  gentlemen,  of  court's  instruc- 
tion No.  17  that  the  clerk  will  pass  you  copies  of. 

Are  you  gentlemen  satisfied,  as  far  as  you  now 
know,  with  the  instructions  proposed  to  be  given? 

Mr.  Schell :  There  is  just  one  thing.  I  am  now 
addressing  myself  not  to  the  instructions  that  have 
been  given  but  those  that  have  been  missed.  Insofar 
as  the  or^es  that  are  given,  I  think  those  are 
satisfactory. 

The  Court:  In  other  words,  those  that  we  have 
numbered  [320-16]  here  1  to  35,  inclusive. 

Mr.  Schell :  But  we  proposed  instructions  on  two 
things:  One,  the  assumption  of  risk,  and  contrib- 
utory negligence;  and  particularly  on  the  assump- 
tion of  risk,  which  always  is  present  in  any  enter- 
prls;e,  and  we  are  always  entitled  to  an  instruction 
that  anyone  assumes  the  risk  that  is  normally  to 
be  undertaken  in  an  enterprise  such  as  this.  We 
stai-t  with  our  instructions  No.  27  and  27. 

The  Coui't:     Let  me  follow  you  here. 

Mr.  fSchell:  Our  I'equested  instructions,  not  the 
court's  instructions. 

The  Court:     Defendant's  requested  instructions. 

Mr.  Schell:  27  and  28  and  29  are  the  instruc- 
tions on  the  assumption  of  risk.  Our  requested 
instructions  are  those  numbers. 
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The  Court :  My  view  of  that  is  that  where  con- 
tributory negligence  is  involved,  if  that  is  your 
defense,  it  seems  to  me  it  would  be  proper  to 
instruct  the  jury,  if  the  case  was  submitted  on 
the  question  of  negligence,  alone,  or  if  it  were  sub- 
mitted on  the  issue  of  negligence  along  with  the 
issue  of  breach  of  warranty.  But  these  proffered 
instructions  are  both  as  to  contributory  negligence 
and   assumption  of  risk. 

Mr.  Schell:     Both  are  pleaded. 

The  Court:  Yes;  I  recall.  But  I  have  been 
unable  to  [320-17]  see  assumption  of  risk  would 
be  a  defense,  any  more  than  contributory  negligence. 

The  jury  is  told  that  the  breach  of  warranty  must 
be  the  proximate  cause  of  the  injuries  in  order  for 
plaintiff  to  recover.  If  the  jury  finds,  for  example, 
the  only  proximate  cause  of  the  accident  were  the 
plaintiff's  negligence,  notwithstanding  the  fact 
that  contributory  negligence  is  not  a  defense,  they 
would  find  for  the  defendant,  would  they  not? 

Mr.  Schell :  I  think  that  in  a  breach  of  warranty 
this  type  of  contributory  negligence  is  a  defense, 
assuming  that  there  was  a  breach  of  warranty. 

The  Court:     It  would  not  bar  his  recovery. 

Mr.  Schell:     Oh,  I  think  so. 

The  Court:  You  mean  if  he  contributed  in  the 
slightest  degree"? 

Mr.  Schell:  That  is  right;  just  like  any  other 
negligence  case.  That  is  my  view  of  it,  that  con- 
tributory negligence  is  a  bar  to  recovery, 

(Discnssion   of  court  and   counsel   on   legal 
points   omitted    from   transcript.) 


272  Fred  Harvey,  a  Corp, 

The  (V)nvt:  Isn't  tliat  implicit  in  our  instruc- 
tioiLs  here,  instructions  15  and   16? 

''The  mere  fact  tliat  an  accident  happened, 
considered   alone,   does   not  supj)ort   an   infer- 
ence [320-18]  that  the  defendant  breached  any 
warranty." 
Isn't  there  implicit  in  that  statement  that   the 
defendant   is  not   liable   for   anything   that  would 
have  happened  anyhow?    In  other  words,  irrespec- 
tive of  the  defendant's  conduct? 

In  other  words,  the  defendant  is  not  liable  for 
damages  caused  by  dangers  inherent  in  the 
enterprise. 

And   take   16: 

''The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff." 

Mr.  Schell:     Yes;  I  appreciate  those  concessions. 

The  Court:  ^^The  defendant  is  not  an  insurer 
of  the  safety  of  the  plaintiff.    The  plaintiff" 

If  you  added  another  sentence  there :  ''The  plain- 
tiff assumed  the  risks  inherent  in  the  enterprise," 
isn't  that  implicit? 

Mr.  Schell :  Would  it  be  implicit  in  the  mind 
of  the  jury?   That  is  what  these  are  for. 

Your  Honor  asked  me  a  question.  I  am  not  cer- 
tain.   I  am  just  wondering. 

(Ar,j^ument  omitted  from  transcript.) 

The  Court:  You  see,  the  great  danger  here,  the 
way  these  requested  instructions,  say,  27,  is  worded, 
the  jury  could  very  easily  understand:  Well,  this 
is  a  risky  venture,  so  he  assumed  all  the  risks  in 
connection  with  it.  [320-19] 
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Mr.  Schell :     Certainly  28,  I  think,  clears  tliat  up. 

The  Court:  28  could  clear  it  up  if  it  were  mod- 
ified to  read — that  is,  your  requested  instruction 
No.  28  could  be  modified  to  read:  If  the  jury 
find  that  the  plaintiff  was  injured  not  as  the  prox- 
imate result  of  any  breach  of  warranty  on  the 
part  of  the  defendant  but  by  reason  of  the  risk 
assumed,  the  risk  inherent  in  the  enterprise. 

It  seems  to  me  you  have  to  negative  the  very 
basis  upon  which  the  jury  has  already  been  told 
the  only  basis  ux)on  w^hich  the  plaintiff  could  re- 
cover. The  jury  has  been  told  now  that  in  order 
to  establish  his  case  he  must  establish  three  things, 
three  facts. 

Mr.  Schell:  Well,  I  think  possibily  the  modifi- 
cation might  be  proper  under  those  circumstances. 

The  Court :  That  is  instruction  17  and  it  follows 
the  instruction  16,  the  court's  instruction  16,  which 
states  the  defendant  is  not  an  insurer  of  the  plain- 
tiff. In  other  words,  starting  with  instruction  15 
and  reading  those  three,  15,  16  and  17  of  the  court's 
instructions,  reading  those  together,  isn't  the  jury 
told  in  effect  that  the  defendant  is  not  guaran- 
teeing the  safety  of  the  plaintiff?  The  mere  fact 
that  he  was  thrown  off  of  a  mule,  alone,  does  not 
mean  he  is  entitled  to  recover;  that  in  order  for 
him  to  recover  he  has  to  establish  by  a  prepon- 
derance of  the  evidence  all  of  the  three  proposi- 
tions of  fact  stated  in  instruction  17:  [320-20] 
First,  that  the  mule  "Chiggers"  was  not  fit  and 
suitable  for  the  puipose  for  which  he  was  hired; 
second,    that    if   ];]'ior    to    the    accident    defendant 
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knew  or  in  the  exercise  of  reasonable  care  should 
have  known  that  fact;  and  third,  that  such  breach 
was  a  proximate  cause  of  the  injury. 

It  seems  to  me  that  if  plaintiff  could  establish 
those  propositions,  if  they  were  convinced  of  those 
pro[)ositions,  the  plaintiff  should   recover. 

Mr.  8che]l:  Taking  these  two  together,  con- 
trilmtorv  negligence  and  the  assumption  of  risk, 
while  they  are  different,  let  us  assume  a  hypo- 
thetical case.   I  am  trying  to  clarify  my  mind. 

The  Court:     Yes. 

Mr.  Schell :  And  that  w^ould  be  this :  Assuming 
for  the  moment  that  the  defendant  did  commit  a 
breach  of  the  warranty  in  the  given  case  by  not 
exercising  due  care  in  selecting  a  proper  animal, 
assume  that  was  established;  in  other  words,  some 
fellow,  as  your  Honor  said,  walked  up  and  said, 
'^Here,  I  want  to  sell  you  a  mule  for  $10.00."  ^^Is 
he  gentle'?"  ^^Yes,  he  is  gentle."  ^^Here  is  your 
$10.00."  And  they  put  him  on  the  pack  string. 
Tliere  undoubtedly  would  be  a  breach  of  warranty 
there,  assuming  the  mule  was  not  gentle. 

Then  we  will  say  the  plaintiff,  in  at  least  thinking 
he  is  a  rider,  gets  himself  a  pair  of  spurs.  He 
proceeds  to  wrack  the  mule  with  his  spurs  and 
the  results  achieved  [320-21]  are  that  he  is  dis- 
mounted   suddenly,    violently    and    severely. 

Well,  I  would  sav  that  he  could  not  recover,  even 
though  there  was  a  breach  of  warranty,  because 
contributory  negligence  in  that  instance  would  he 
a  bar. 
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I  use  that  as  a  very  broad  illustration  to  put 
across  the  point  I  have  in  mind.  In  other  words, 
I  think  you  can  have  contributory  negligence  as 
a  bar,  even  though  there  is  a  so-called  breach  of 
warranty,  because  I  think  the  breach  of  warranty 
is — I  try  to  rationalize  the  statements  that  the 
courts  use  here,  and  I  think  they  do  it  to  get  around 
the  situation  that  through  inaction  go  to  the  failure 
to  make  inquir}^,  rather  than  to  some  overt  act 
or  express  knov/ledge.  They  are  trying  to  express 
and  say  that  the  rule  of  due  care  in  these  cases  is 
that  you  must  find  out  and  see  whether  that  animal 
is  safe;  you  must  exercise  reasonable  care  to 
that  end. 

The  Court:  What  is  your  view  on  this  question 
of  contributory  negligence? 

Mr.  Lincoln:  Suppose  we  have  a  young  fellow, 
fresh  from  the  country,  who  has  never  seen  a  trolley 
car  in  his  life,  comes  into  the  big  city,  never  has 
seen  a  trolley  car  and  never  ridden  on  a  trolley 
car,  doesn't  know  what  kind  of  an  animal  it  is. 
He  comes  into  the  big  city  and  he  sees  this  big 
piece  of  machinery  coming  toward  him.  His  friend, 
who  is  introducing  him  to  the  city  for  the  first  time, 
says,  [320-22]  **A11  right;  it  is  perfectly  safe.  Go 
ahead.''  He  goes  ahead  and  the  car  hits  him.  Does 
he  assume  a  risk?  He  doesn't  know  anything 
about  it;  he  hasn't  the  slightest  idea  what  the  con- 
sequence might  be  by  walking  ahead;  doesn't  know 
but  possibily  there  is  some  automatic  device,  if 
he  knows  about  automatic   devices. 
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The  Court:  You  have  to  test  it  by  the  extreme 
case,   hence   ])resumably   all   the   facts   of  life. 

Mr.  Lineohi:  But  our  situation,  your  Honor,  it 
seems  \o  me  is  almost  identical  with  the  one  which 
I  liave  suggested. 

The  Court:  It  may  be  factually,  but  we  are 
testing  it  by  an  extreme  case.  The  question  is: 
If  someone  had  been  throw  off  the  mule  on  this  trail 
the  day  before  and  this  plaintiff  knew  about  it 
and  took  the  trip,  the  duty  of  the  defendant  toward 
him  would  be  the  same. 

Mr.  Lincoln:     Under  that  circumstance,  I  think — 

The  Court:  I  do  not  think  the  defendant  would 
be  heard  to  come  in  here  and  say — well,  it  would 
be  one  of  the  circumstances,  if  it  were  a  matter 
of  common  knowledge  or  these  people  were  thrown 
off  mules  every  day,  that  would  be  one  of  the 
circumstances. 

Mr.  Lincoln:  No  question  then  but  he  would 
assume  a  risk. 

The  Court :     That  would  be  brought  home. 

Mr.  Lincoln:     No  question  about  it,  sir.  [320-23] 

The  Court:  Then  you  are  arguing  a  question 
of  fact. 

Mr.  Lincoln:  No.  My  suggestion  is  this,  your 
Honor:  If  you  have  the  defense  of  assumed  risk, 
you  must  have  the  original  proposition  on  which 
that  is  based  factually  that  there  is  a  risk. 

The  Court:  Well,  the  plaintiff  assumes  a  risk, 
otherwise  the  defendant  is  an  insurer,  is  he  not? 

Mr.  Schell:     That  is  ri<rht. 
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Mr,  Lincoln :  Well,  it  does  not  seem  to  me,  your 
Honor,  I  would  go  quite  that  far. 

The  Court:  In  other  words,  here  is  a  certain 
risk.  It  does  not  make  any  difference  whether  it 
is  X  risk  or  20X  risk  or  a  thousand  X  plus  Y 
risk,  whatever  the  quantity  of  the  risk  is,  the 
parties  acting  on  the  scene  altogether  assume  it, 
do  they  nof?  They  assume  100  per  cent  of  the  risk 
as  between  the  parties  who  went  down  this  trail 
and  the  defendant  on  that  day;  or,  to  apply  it 
specifically  to  our  case,  as  between  this  plaintiff 
and  the  defendant,  the  two  of  them  together  assumed 
100  per  cent  the  risk  of  that  undertaking,  did 
they  not? 

Mr.  Lincoln:     Whatever  it  may  have  been. 

The  Court:     Yes. 

Mr.  Lincoln:     All  right. 

The  Court:  100  per  cent  of  it  was  assumed  by 
the  parties  involved.  [320-24] 

Mr.  Lincoln:     Yes. 

The  Court:  If  the  defendant  had  assumed  100 
per  cent  of  the  risk,  he  would  be  an  insurer,  would 
he  not?  So  the  plaintiff  assumed  some  of  it.  He 
assumed  some  of  it.  He  assumed  that  which  was 
inherent  in  the  nature  of  the  excursion  and  not 
occasioned  by  any  want  of  ordinary  care  under 
the   circumstances  on   the  part   of  the   defendant. 

Mr.  Lincoln:  And  also,  I  think,  assuming  that 
he  knew  that  there  was  any  risk  involved. 

The  Court:  Well,  he  would  have  to  be  pretty 
young  not  to  know  there  was  some  risk  involved. 


278  Fred  Harvey,  a  Corp, 

En'cii  if  you  are  insured,  you  know  there  is  some 
risk  involved.  The  law  may  impose  it  all  ui)on 
an  insurer,  but  there  is  a  risk.  That  is  what  the 
basis  of  the  insurance   is,   isn't  it? 

Mr.  Lincoln  :  Of  course,  I  suppose  that  we  might 
carry  that  to  a  logical  conclusion.  Maybe  there 
is  even  a  risk  in  vvalking  down  the  sidewalk  at 
any  time. 

The  Court :  Yes ;  there  is  a  risk  in  every  under- 
taking, and  the  question  is  how  we  can  tell  this 
to  the  jury  without  having  them  misunderstand 
what  it  is.  I  had  the  thought  that  it  was  covered 
or  that  it  was  implicit  in  instructions  15  and  16. 

Mr.  Lincoln:     I  think  it  is  sufficiently. 

The  Court :    What  about  contributory  negligence  ? 

Mr.  Lincoln:  Well,  of  course,  as  I  still  say, 
you  can't  [320-25]  have  the  corollary  unless  you 
have  the  original  proposition.  You  can't  have  con- 
tributory negligence  unless  you  have  negligence. 
You  can't  have  something  which  makes  a  thing 
unless  you  have  the  thing  itself,  and  here  we  do 
not  claim  negligence;  so  there  can't  be  something 
which  contributes  to  something  which  does  not  exist. 

The  Court:  Mr.  Lincoln,  what  do  you  say  to 
the  case  put  by  Mr.  Schell,  where  a  rider  did 
some  unorthodox  thing  in  connection  with  the 
handling  of  a  mule?  Suppose  the  evidence  here 
showed  that  \\\e  plaintiff  was  pulling  on  the  reins 
all   the   time. 

Mr.  Lincoln :  Anybody  who  gets  on  a  mule 
and  sticks  spurs  into  him  ought  to  be  thrown. 
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The  Court:  That  is  a  layman's  answer,  but  give 
me  the  lawyer's  answer  now. 

Mr.  Lincoln:  I  think  that  is  a  lawyer's 
answer,  too. 

The  Court:  All  right.  How  would  you  tell 
the  jury  that  in  your  instruction? 

Mr.  Lincoln:  That  would  be  something  more 
than  an  assumed  risk. 

The  Court:  I  am  talking  about  contributory 
negligence  now. 

Mr.  Lincoln:     Oh,  pardon  me,  sir. 

The  Court:  Would  that  negligence  bar  the  re- 
covery of  plaintiff  for  breach  of  warranty  'f  [320-26] 

Mr.  Lincoln:  I  can't  quite  see  where  the  two 
theories  which  we  are  endeavoring  to  present  here 
are  at  all  compatible.  It  seems  to  me,  your  Honor, 
if  we  have,  as  your  Honor  has  now,  these  proposi- 
tions of  law  based  upon  implied  warranty,  having 
separated  out  the  difference  between  a  warranty 
and  a  negligent  act,  as  we  endeavored  to  do — I  do 
not  quite  see  how  we  can  have  both  at  the  same 
time. 

If  we  have  one,  we  can't  have  the  other;  if  we 
have  the  negligence  rule,  then  your  implied  war- 
ranty does  not  apply. 

The  Court:  If  a  person  uses  any  article  negli- 
gently and  that  negligence  is  the  proximate  cause 
of  the  injury,  does  not  that  bar  his  recovery  for 
a  breach  of  implied  warranty  or  express  warranty? 

Mr.  Lincoln:  Well,  if  he  was  using  that,  we 
will  say,  negligently  and  carelessly  or  something 
of  that  sort,  and  obviously  the  implied  warranty 
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which  was  presented  by  the  maker  or  the  owner 
or  vrliatever  it  may  be  was  false,  he  would  lose  his 
case,  even  tliono;]i,  as  I  think  your  Honor  very 
wisely  sug'gested,  even  though  the  i)lea  of  any 
negligence  or  contributory  negligence  was  not  made. 
The  Court:  With  respect  to  the  assumption  of 
risk  instruction  16  merely  says  that  *^The  defend- 
ant was  not  an  insurer  of  the  safety  of  the 
plaintiff." 

Would  it  meet  the  defendant's  objection  to  add 
to  that  [320-27]  court's  instruction  16  the  second 
sentence,  which  states: 

''The  plaintiff  assumed  all  risks  inherent 
in  the  trip  which  w^ere  not  proximately  caused 
by  a  breach  of  the  defendant's  implied  war- 
ranty as  to  the  fitness  and  suitability  of  the 
mule  to  be  ridden  by  the  plaintiff  on  the  trip"? 

Mr.  Schell:     May  I  have  that  once  more,  please? 

The  Court:  ''The  i^^laintiff  assumed  all  risks 
inherent  in  the  trip  which  were  proximately  caused 
by  a  breach  of  the  defendant's  implied  warranty  as 
to  the  fitness  and  suitability  of  the  mule  to  be 
ridden  hy  the  plaintiff  on  the  trip." 

Mr.  8chell:  *^By  a  breach  of  the  defendant's 
im])lied  warranty"?  I  think  that  would  certainly 
clarify  it,  your  Honor. 

Mr.  Lincoln :  If  your  Honor  had  in  mind  giving 
what  that  meant,  in  addition  to  the  instruction, 
we  would  respectfully  ask  that  your  Honor  add 
a  little  more  to  it,  to  the  effect  whether  or  not  the 
plaintiff  knew  or  could  with  reasonable  care  have 
known  what  risk  he  was  encountering. 
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It  would  seem  to  me  that  there  must  be  something 
there  which  would  put  the  plaintiff  on  notice  that 
there  was  not  the  ordinary  risk  inherent  in  any 
ordinary  undertaking,  but  there  was  in  this  par- 
ticular instance  an  unusual  and  extraordinary  risk 
which  he  was  expected  to  assume.  And  I  [320-28] 
respectfully  submit  that,  insofar  as  the  evidence 
is  concerned,  there  is  not  a  shadow  of  anything  to 
that  effect. 

The  Court :  Of  course,  the  cases  all  say  that  what 
he  knew  or,  in  the  exercise  of  reasonable  care  should 
have  known,  strictly  speaking,  that  is  what  he  in 
effect  assumed.  But  in  law,  he  assumed  everything 
that  the  defendant  did  not  assume,  did  he  nof? 

I  think  that  I  will  suggest  this  alternative  state- 
ment, which  seems  to  me  would  be  clearer  to  the 
jury,  who  probably  never  heard  of  a  warranty 
before  in  their  lives. 

^^The  plaintiff  assumed  all  risks  inherent  in 
the  trip  which  were  not  proximately  caused  by 
failure  of  defendant  to  exercise  ordinary  care 
under  the  circumstances." 

Mr.  Lincoln:  Might  I  have  that  again,  if  your 
Honor  please  ? 

The  Court:  '^The  plaintiff  assumed  all  risks 
inherent  in  the  trip  which  were  not  proximately 
caused  by  failure  of  the  defendant  to  exercise  ordi- 
nary care  under  the  circumstances." 

Mr.  Lincoln:  May  we  put  in  there  before  the 
word  ^'care"  the  word  '*  continuing, "  or  before  the 
word  ^'ordinary"  the  word  *' continuing'"? 

Mr.  Schell :  That  certainly  would  change  the 
meaning. 
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Mr.  Lincoln:  I  take  it,  your  Honor,  that  the 
defendant  [320-29]  is  not  merely  entitled  to  say, 
^*Well,  I  used  ordinary  care  up  to  the  top  of 
the  rim." 

The  Court:     Oh,  no. 

Mr.  Lincoln:  ^^Now,  you  go  from  here,  and  I 
don't  use  any  more  care  at  all.  I  don't  take  any 
care  of  what  happens  below  there.  That  is  your 
responsibility  99.44  per  cent." 

The  Court:  But  the  warranty,  if  you  will  look 
at  instruction  12,  states  ^'that  throughout  the  trip." 

Mr.  Lincoln:  Well,  then,  the  word  ^* continuing" 
— yes,  sir.  The  word  ^'continuing"  fits  in  with  that 
very  same  thought.  That,  I  think,  is  the  law.  He 
does  not  relieve  himself  of  responsibility  just  as 
sooTi  as  Mr.  Mateas,  for  example,  starts  on  the  trip, 
but  his  care  continues  all  the  way  down,  the  same 
care,  if  your  please,  which  he  exercised  up  to  that 
point. 

I  think,  in  one  sense  of  the  word,  he  should 
exercise  greater  care,  but  nevertheless,  we  will 
assume  that  ordinary  care  might  be  sufficient.  That 
care  would  have  to  be  constant. 

The  Court:  See  if  this  meets  your  objection:  To 
add  to  instruction  16,  the  court's  number,  which 
now  reads: 

''The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff." 

I  think  if  you  read  15  along  with  that — in  other 
words,  let  us  do  what  we  tell   the  jury  to  do,  to 
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consider  [320-30]  all  the  instructions  together,  and 
see  if  it  meets  the  situation. 
15  now  reads: 

*^The  mere  fact  that  an  accident  happened, 
considered  alone,  does  not  support  an  infer- 
ence that  the  defendant  breached  any  war- 
ranty." 

The  court's  No.  16  now  reads: 

'^The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff." 

Now,  add  to  that  this  sentence: 

^*The  plaintiff  assumed  all  risks  inherent  in 
the  trip  which  were  not  proximately  caused  by 
failure  of  the  defendant  either  before  or  at 
the  time  of  the  accident  to  exercise  ordinary 
care  under  the  circumstances." 

Mr.  Lincoln :  May  I  have  that  language,  if  your 
Honor  please,  after  the  words  ^Svhich  were  not 
proximately  caused"? 

The  Court :  ''By  a  faihire  of  the  defendant  either 
before  or  at  the  time  of  the  accident  to  exercise 
ordinary  care  under  the  circumstances." 

Or,  as  an  alternative : 

''Plaintiff  assumed  all  risks  inherent  in  the 
trip  which  were  not  proximately  caused  by  a 
breach  of  the  defendant's  implied  warranty  as 
above  stated." 

I  do  not  assume  the  defendant  contends  that  the 
plaintiff  [320-31]  assumed  any  greater  risk'? 
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Ml*.  Scheil:  No.  I  think  the  leading  case  on  as- 
sumption of  risk,  if  your  Honor  please,  is  somebody 
voi'sus  La  Prance. 

Mr.  Lincoln:  I  would  prefer,  if  that  assumption 
of  risk  goes  at  all,  the  suggestion  which  your  Honor 
has  made. 

The  Court :  We  can  modify  it  now  to  state  that 
''he  assumed  all  risks  which  he  knew  or  reasonably 
should  have  known  were  inherent  in  the  trip.'^ 

That  would  be,  strictly  speaking,  greater,  if  you 
desire  to  amplify  it  to  that  extent,  Mr.  Lincoln. 

Mr.  Lincoln:  ''or  reasonably  should  have 
known,''  sir? 

The  Court:  "Plaintiff  assumed  all  risks  which 
he  knew  or  reasonably  should  have  known." 

Mr.  Lincoln:     "to  be  inherent  in  the  trip''? 

The  Court:  "which  he  knew,  or  in  the  exercise 
of  ordinary  care  should  have  knowai."  Do  you  pre- 
fer to  have  that  added  qualification  ? 

Mr.  Lincoln:  I  think  the  word  "reasonably'' 
covers  that,  "reasonably  should  have  known.'' 

The  Court :    Well,  capable  of  using  ordinary  care. 

Mr.  Lincoln :     All  right. 

The  Court:  If  you  want  to  qualify  it.  The  rea- 
son I  did  not  qualify  it  in  the  first  suggestion  is 
because  I  take  it  the  jury  will  assume  that  any  per- 
son capable  of  reasoning  would  know  there  was 
some  risk  attached  to  riding  [320-32]  a  nmle  down 
a  mountain  trail.  There  is  no  evidence  here  that 
thc^re  was  any  concealed  risk  such  as  there  are  in 
some  cases  where  that  qualifying  language  is 
usually  used. 

Would  you  prefer  it  to  be  used  ? 
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Mr.  Lincoln:  This  is  all  right,  sir,  ''in  the  exer- 
cise of  ordinary  care." 

The  Court:  "The  plaintiff  assumed  all  risks 
which  he  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  were  inherent  in  the  trip." 

I  think  we  will  have  to  break  that  into  two  sen- 
tences now. 

"However,  the  plaintiff  did  not  assume  any 
risk  proximately  caused  by  failure  of  the  de- 
fendant, either  before  or  at  the  time  of  the 
accident,  to  exercise  ordinary  care  un^der  the 
circumstances." 

Mr.  Schell:  Mulling  this  over  in  my  mind,  this 
thought  occurs  to  me:  "ordinary  care,"  I  wonder 
whether  that  is  a  correct  statement  of  law,  that 
latter  part,  that  latter  exclusion,  unless  that  latter 
qualification  is  also  qualified. 

Let  us  assume  that  the  plaintiff  realized  part  of 
the  way  down  that  the  saddle  was  loose  and  called 
it  to  the  attention  of  the  guide,  and  the  guide  said, 
"I  am  sorry.  There  are  no  more  holes  in  the  saddle ; 
we  can't  tighten  it  up,"  and  let  it  go  at  tha;t;  and 
he  felt  the  thing  slip  back  and  forth  and  slip  back 
and  forth  and  jet  he  continued  to  [320-33]  ride; 
wouldn't  he  assume  that  risk,  once  he  knew  it  ex- 
isted? Wouldn't  he  assume  that  risk'? 

The  Court:     I  do  not  think  so. 

Mr.  Schell:  There  is  that  case  where  I  think 
the  person  was  barred  from  recovery.  He  was  going 
with  either  a  one-armed  or  one-eyed  driver,  and 
realized  after  a  while  that  he  could  not  see  wIm  to 
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he  was  going,  and  eventually  the  car  ran  off  the 
road  because  he  either  could  not  see  and  turned  or 
could  not  make  it  because  of  the  one  arm,  and  re- 
covery was  denied  on  the  ground  that  he  assumed 
the  risk. 

In  other  words,  I  think  you  assume  at  the  start 
the  risk  inherent  in  the  enterprise,  and  then  if  a 
risk  appears  later  that  you  did  not  know  at  the 
start,  and  you  continue  to  go  on — I  know%  for  in- 
stance, if  I  were  on  that  trail  and  I  found  that  the 
saddle  girth  were  broken  and  called  it  to  the  atten- 
tion of  the  guide  and  he  said,  ^'Go  ahead,"  I  would 
walk. 

The  Court :  Yes.  But  I  do  not  see  how  it  can  be 
said  that  he  assumed  that  when  the  guide  is  in 
charge  and  told  him  in  effect  it  would  be  safe  for 
him  to  go  ahead  and  ride.  It  is  a  question  of  who 
has  superior  knowledge,  after  all. 

Mr.  Lincobi:  Of  course,  that  is  the  point  we 
have  here.  We  have  the  statement,  and  perhaps 
some  slight  possible  contradiction  or  interpretation 
of  it,  that  the  guide  told  the  plaintiff  to  stay  upon 
this  particular  mule  which  plaintiff  had  a  reason 
at  that  time  to  believe  was  dangerous.  That  being 
so,  we  [320-34]  respectfully  submit  that  that  was 
not  an  assumed  risk. 

The  Court:  Would  this  cover  the  situation,  gen- 
tlemen, having  in  mind  the  court's  instructions  15 
and  17:  To  amend  instruction  16  to  read  as  follows: 

''The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff.    The  plaintiff  assumed 
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all  risks  of  the  trip  which  were  not  proximately 
caused  by  failure  of  the  defendant,  either  be- 
fore or  at  the  time  of  the  accident,  to  exercise 
ordinary  care  under  the  circumstances." 

Shall  I  read  it  again '? 

Mr.  Lincoln:     If  you  will,  please. 

The  Court: 

^'The  plaintiff  assumed  all  risks  of  the  trip 
which  were  not  proximately  caused  by  failure 
of  the  defendant,  either  before  or  at  the  time 
of  the  accident,  to  exercise  ordinary  care  under 
the  circumstances." 

Mr.  Lincoln:  It  seems  to  me,  your  Honor,  that 
that  covers  almost  too  broad  a  latitude  insofar  as 
the  plaintiff's  responsibility  is  concerned. 

The  Court:  Isn't  that  a  correct  statement  of  the 
law? 

Mr.  Lincoln:  I  think,  sir,  it  is  a  correct  state- 
ment insofar  as  it  goes;  but  it  seems  to  me  that  it 
should  include  [320-35]  what  your  Honor,  to  my 
mind,  so  wisely  included  before,  namely,  he  assumed 
all  risks,  in  the  exercise  of  ordinary  care,  which  he 
knew  or  should  have  known,  himself.  To  my  mind 
that  is  something  which  the  jury  should  be  told 
insofar  as  plaintiff's  knowledge,  lack  of  knowledge, 
opportunity  for  knowledge,  reason  for  knowledge, 
or  reason  for  lack  of  knowledge  is  concerned  before 
it  drops  down  to  the  bald  statement  of  what  the  de- 
fendant's excuses  were.  I  think,  under  the  circum- 
stances of  this  particulai-  case,  the  way  in  which 
your  Honor  had  it  originally  is  a  much  better  state- 
ment of  the  law  applicable  to  this  situation. 
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The  Court:  Yes.  I  suppose  that  limits  one  of 
the  circumstances  which  fixes  the  quantum  of  de- 
fendant's duty  of  care  is  what  the  plaintiff  knc^w. 

Mr.  Lincoln:     Or  could  have  known. 

The  Court:  I  do  not  agree  on  the  fact  that  the 
assumption  of  risk  is  necessarily  limited  or  is  not 
applicable  to  the  acts  of  the  defendant  which  the 
plaintiff  should  have  known. 

Mr.  Schell :  I  do  not  agree  on  the  fact  that  the 
assumption  of  risk  is  necessarily  limited  or  is  not 
applicable  to  the  acts  of  the  defendant  which  the 
plaintiff  should  have  known. 

The  Court :  The  plaintiff  is  not  charged  with  as- 
suming a  risk  of  anything  that  he  did  not  know,  or 
in  the  exercise  of  ordinary  care  should  have  known 
was  a  risk. 

Mr.  Schell:  That  I  am  not  objecting  to.  But  my 
idea  [320-36]  is  that  if  he  knew,  even  if  the  defend- 
ant was  negligent  and  the  plaintiff  knew  that.  Sup- 
posing that  the  defendant  were  negligent,  and  when 
he  walked  U[)  there  to  this  mule  it  started  bucking 
in  the  corral,  nevertheless  he  climbed  aboard  and 
tried  to  ride  it  out;  wouldn't  he  have  assumed  that 
risk?  Even  if  he  got  pitched  off  up  there  in  the 
corral  and  got  up  and  dusted  himself  off  and 
climbed  on  again? 

The  Court:  It  depends.  If  there  were  nothing 
more,  it  probably  would.  But  if  the  guide  said,  ''He 
is  all  right.  He  just  does  that  because  he  is  frisky, 
and  does  that  when  you  first  get  on  in  tlie  n]orning." 
Tluit  would  be  another  thing,  would  it  not? 
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Mr.  Scliell:  What  I  am  trying  to  say,  I  do  not 
think  we  can  limit  it  to  the  fact  that  it  was  not 
caused  by  their  negligence,  because  I  think  in  some 
instances  it  can  be  assumed,  even  then.  We  some- 
times have  to  make  violent  illustrations. 

The  Court:  The  extreme  case  is  always  the  test 
of  the  principle. 

(Further   discussion   of    court    and    counsel 
omitted  from  transcript.) 

The  Court:  Your  instruction  27  is  based  upon 
the  assumption  that  if  he  knows  of  a  risk  he  assumes 
it,  even  though  it  may  be  caused  by  a  breach  of 
warranty. 

Mr.  Schell :  I  think  this  is  a  standard  instruction 
on  the  [320-37]  assumption  of  risk,  this  27  and  28. 

The  Court:  I  think  the  case  you  put,  the  ques- 
tion would  be  one  of  contributory  negligence  and 
not  assumption  of  risk,  because  it  presupposes  negli- 
gence of  the  defendant. 

Mr.  Schell :     Yes,  it  presupposes. 

The  Court :  Or  a  breach  of  warranty  by  the  de- 
fendant. As  your  requested  instruction  29  states 
the  distinction,  contributory  negligence  must  con- 
tribute to  the  injury,  whereas  the  risks  that  the 
plaintiff  here  assumed  were  risks  with  respect  to 
which  he  had  no  duty  of  care.  He  did  not  assume 
risks  beyond  that. 

Mr.  Schell:  He  did  not  until  they  became  known 
to  him. 

The  Court:  Then  it  is  a  questioi]  of  contributoT^y 
negligence.  It  is  not  a  question  of  whether  he  ..i- - 
sumed  the  risk;  it  is  a  question  of  wliether  he,  him- 
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self,  was  negligent  and  his  negligence  contributed 
to  the  irijurv,  it  seems  to  me. 

Mr.  Scliell :  Well,  possibly  that  is  the  distinc- 
tion. But  I  think,  once  he  knew  that  the  risk  was 
inherent  or  was  there,  and  he  continued  to  act,  that 
is  a  question  of  fact  whether  or  not  he  either  as- 
sumed the  risk  or  was  guilty  of  contrilnitory  negli- 
gence. 

The  Court:  I]i  view  of  our  hist  remarks  would 
this  meet  the  situation  for  court's  No.  16: 

^'The  defendant  was  not  an  insurer  of  the 
safety  of  [320-28]  plaintiff.  The  plaintiff  as- 
sumed all  risks  which  he  knew,  or  in  the  exer- 
cise of  ordinary  care  should  have  known,  were 
inherent  in  the  trip;  but  the  plaintiff  did  not 
assume  any  risks  which  were  proximately 
caused  by  the  failure  of  the  defendant,  either 
before  or  at  the  time  of  the  accident,  to  exercise 
ordinary  care  under  the  circumstances." 

It  seems  to  me  tliat  to  use  the  words  *  inherent 
in  the  enterprise  by  itself"  means  that  it  is  not 
caused  by  any  negligence. 

Mr.  Schell :  I  think,  if  it  is  inherent  in  the  en- 
terprise, that  really  does  assume  that.  Of  course,  I 
think  tliat  the  things  that  are  inherent  to  the  enter- 
prise or  inherent  in  the  particular  enterprise  would 
become  known  a  little  later  on. 

The  Court:  I  do  not  believe  it  includes  negligent 
acts,  risks  caused  by  negligence. 

Mr.  Schell:  If  you  say  '* contributory  negli- 
gence" and  mean  something  brand  new,  but  where 
they  have  knowledge  of  the  negligent  condition  such 
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as,  we  will  sav,  a  defective  saddle  or  no  reins  on 
the  bridle  or  something  like  that,  it  might  be  some- 
thing else  again,  because  that  would  be  inherent  in 
that  particular  trip.  In  other  words,  I  think,  an 
overt  act  just  happening  suddenly,  he  would  not 
assume  [320-39]  that. 

The  Court :  That  is  where  the  assumption  of  risk 
would  blend  into  your  contributory  negligence. 

Mr.  Schell:     Yes.    There  is  a  very  fine  line  of 
demarcation  where  one  starts  and  the  other  stops. 
It  is  quite  difficult. 

The  Court:  If  the  risk,  caused  by  certain  negli- 
gence of  the  defendant,  had  proceeded  for  such  a 
long  time  it  was  part  of  the  inherent  nature  of  the 
undertaking. 

Mr.  Schell :  In  other  words,  the  case  where  peo- 
ple ride  with  somebody  else,  having  no  control,  and 
they  continue  to  ride  at  night  without  any  head- 
lights, they  have  assumed  the  risk,  even  tliough  that 
is  caused  by  the  negligence  of  the  driver  continuing 
to  drive  without  headlights.  On  the  other  hand, 
if  he  suddenly  switched  the  headlights  off  while  they 
were  driving,  that  is  something  else. 

The  Court:  Yes.  I  suppose  it  can  proceed  long 
enough  to  cross  the  border  line  and  be  a  part  of  the 
inherent  nature. 

Mr.  Schell:  Become  a  part  of  the  inherent  na- 
ture of  the  trip.  I  mean  if  the  jury  should  believe 
his  story  that  this  mule  forged  ahead  all  the  time 
during  the  trip,  etc.,  then  it  might  have  become  an 
inherent  part  of  the  enterprise  by  that  time,  fi  iir 
hours  of  it. 
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The  Court :  I  do  not  think  there  is  any  evidence 
here  [320-40]  that  any  negligent  acts  of  these  de- 
fendants had  continued  for  such  a  time  as  to  become 
an  inherent  part  of  the  enterprise ;  and  the  defend- 
ant has  contended  tliroughout  that  it  has  done  every- 
thing humanly  possible. 

Mr.  Schell:  What  I  had  in  mind  was  the  one 
witness,  the  one  lady,  who  testified  rather  more  than 
anybody  else  that  from  the  moment  this  trip  started 
it  was  a  ruckus,  you  might  say,  going  on  in  the  back 
between  Chiggers  and  Mr.  Mateas;  and  if  by  any 
chance  the  jury  should  believe  that,  that  became 
almost  inherent  in  the  enterprise  by  that  time. 

.The  Court:     Mr.  Lincoln,  do  you  have  any  com- 
ments to  make  on  this  latest  suggestion  ? 
.  Mr.  Lincobi :     No,  sir.   I  am  satisfied  with  it,  as 
I  say,  if  we  must  assume  risk  at  all. 

The  Court :  Then  I  will  have  16  rewritten  to  add 
this  second  sentence  here  that  I  have  just  read. 


*  *  *  * 


Mr.  Schell:  Shall  we  let  your  jury  go?  They 
probably  have  something  they  would  like  to  do. 

The  Court:     Yes,  in  just  a  moment. 

Will  you  bring  the  jury  in,  Mr.  Bailiff  f  You 
think  we  will  be  ready,  gentlemen,  by  1:30*? 

Mr.  Schell :  Will  your  Honor  instruct  them  then 
today  and  send  them  out? 

The  Court:  Just  a  moment,  Mr.  Bailiff.  If  we 
start  at  1:30  it  will  be  2:40  before  we  finish  tlie 
argument,  will  [320-41]  the  other  oi^e  I  think  your 
Honor  has  suggested,  if  we  proceed  upon  implied 
warranty,  then  obviously  we  do  not  proceed  upon 
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negligence.  And  it  seems  to  me,  as  I  say,  that  negli- 
gence is  not  raised  and  3^011  cannot  contribute  to 
that  which  is  not  an  issue. 

The  Court:  Have  you  any  cases  on  that  ques- 
tion? 

Mr.  Schell:  I  haven't  now.  I  might  be  able  to 
dig  some  up  very  shortly. 

The  Court:  Let  us  come  back  and  discuss  that 
at  1 :30. 

Mr.  Lincoln :     All  right. 

The  Court:     See  if  you  can  find  anything  on  it. 

Mr.  Schell:     I  will  endeavor  to,  yes,  your  Honor. 

Just  to  leave  a  parting  thought,  in  view  of  the 
way  these  cases  are  treated,  in  other  words,  it  is  the 
same  thing  by  a  different  name;  it  must  be  negli- 
gence in  order  to  constitute  a  breach,  and  that  has 
been  my  primary  thought.  If  you  want  to  call  it 
negligence  or  breach  of  warranty,  it  is  still  the  same 
animal  and  you  are  not  talking  about  ' '  Chiggers. '" 

The  Court:  Your  view,  I  take  it,  is  that  the  only 
function  of  law  which  raises  the  implied  warranty 
is  to  impose  the  duty  of  care?  i- 

Mr.  Schell:     That  is  right. 

The  Court:  Which  otherwise  would  not  arise 
out  of  the  relationship?   [320-47] 

Mr.  Schell:  That  is  right.  In  other  words,  it  js 
an  implied  agreement  of  exercising  care  and  it  de- 
fines what  that  care  is.  It  must  be  both  negative 
and  positive,  so  to  speak.  In  other  words,  it  is  not 
an  overt  act  alone,  but  they  must  make  inquiry. 
It  sets  the  standard  of  care. 
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The  Court:  Did  the  clerk  hand  you  gentlemen 
forms  of  proposed  verdict? 

Mr.  Scliell :     Yes.  They  are  satisfactory.  [320-48] 

*  *  *  -Jt  -x-  *  * 

The  Court :  Do  you  wish  an  instruction  given  on 
inevitable  and  unavoidable  accident,  Mr.  SchelH 

Mr.  Schell:     I  would  prefer  it;  yes,  your  Honor. 

I  would  say  I  found  two  cases  during  the  noon 
hour,  both  cases  being  somewhat  old  friends  of  ours 
that  we  have  talked  about  heretofore,  on  the  point 
of  contributory  negligence  and  assumption  of  risk. 

The  Court:  Yes.  First,  as  long  as  I  opened  the 
question  of  inevitable  and  miavoidable  accident,  I 
drafted  a  modification  of  your  requested  instruction. 
Mr.  Clerk,  will  you  hand  the  copies  to  counsel"?  I 
have  numbered  it  14-A.  It  seems  to  me  that  would 
be  an  appropriate  place  for  it  to  be  inserted. 

Mr.  Schell:     It  is  entirely  satisfactory. 

The  Court:  Now  will  you  cite  me  the  au- 
thorities? [320-49] 

(Further  discussion  of  comisel  and  the  court 
on  legal  questions  omitted  from  transcript.) 

The  Court:  It  seems  to  me  that  contributory 
negligence  has  no  place  in  the  action,  and  I  had  so 
assumed,  Mr.  Schell.  I  did  not  fiiid  it  pleaded  in 
the  answer  to  the  second  amended  complaint. 

Mr.  Schell:     You  say  it  is  not  pleaded? 

The  Court:  Inevitable  and  unavoidable  accident 
is  pleaded  and  assumption  of  risk. 

Mr.  Schell:  Your  Honor  is  right  there.  I  was 
under  the  assumption  that  it  had  been  pleaded.  No; 
it  is  not  pleaded,  your  Honor.  I  have  been  laboring 
under  the  assumption  that  it  had  been. 
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The  Court:  Do  you  gentlemen  have  any  further 
suggestions  or  comments  with  respect  to  the  in- 
tended instructions  now? 

Mr.  Schell :     Not  any  more. 

The  Court:     Have  you,  Mr.  Lincoln? 

Mr.  Lincoln:     I  have  none;  no,  sir. 

The  Court:  Are  you  ready  to  proceed  with  the 
argument  ? 

Mr.  Schell:     Ready  as  far  as  we  are  concerned. 

The  Court:     Are  you  ready? 

Mr.  Lincoln :     Yes,  sir ;  we  are  ready. 

Mr.  Schell:     We  are  ready.  [320-50] 

******* 

COURT'S  CHARGE  TO  THE  JURY 

Ladies  and  Gentlemen  of  the  Jury: 

It  is  now  my  duty  to  instruct  you  as  to  the  law 
governing  this  case.  It  is  your  duty,  as  jurors,  to 
follow  the  law  as  stated  in  the  instructions  of  the 
Court  and  to  apply  the  law  so  given  to  the  facts 
as  you  find  them  from  the  evidence  before  you. 

The  jury  must  accept  the  instructions  of  the 
Court  as  comprising  together  a  complete  and  correct 
statement  of  the  law  governing  the  case.  Do  not 
single  out  one  instruction  alone  as  stating  the  law, 
but  consider  the  instructions  as  a  whole. 

Regardless  of  any  opinion  you  may  have  as  to 
what  the  law  ought  to  be,  it  would  be  a  violation  of 
your  sv/orn  duty  to  base  a  verdict  upon  any  other 
view  of  the  law  than  that  given  in  the  instructions 
of  the  Court. 
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Tlie  Iriw  of  the  United  States  permits  the  judge 
to  coninieiit  to  the  jury  on  the  evidence  in  the  case. 
Such  [325]  comments  ave  only  expressions  of  the 
JTulge's  opinion  as  to  the  facts;  and  the  jury  may 
disi-egard  them  entirely,  since  the  jurors  are  the  sole 
judges  of  the  facts. 

It  is  not  mv  custom  to  include  comments  on  the 
evidence  in  my  instructions  to  the  jury;  nor  shall 
I  do  so  in  this  case,  because  I  am  satisfied  you  are 
fully  capable  of  determining  the  facts  without  my 
aid. 

You  are  here  for  the  purpose  of  trying  issues 
of  fact  presented  by  the  allegations  of  the  second 
amended  complaint  of  the  plaintiff,  Elmer  H. 
Mateas,  and  the  answer  thereto  of  the  defendant, 
Fred  Harvey,  a  corporation.  You  are  to  perform 
this  duty  without  bias  or  prejudice  as  to  either 
party.  The  law  does  not  permit  jurors  to  be  gov- 
erned by  sympathy,  prejudice,  or  public  opinion. 
The  parties  and  the  public  expect  that  you  will 
carefully  and  dispassionately  consider  all  the  evi- 
dence, follow  the  law  as  stated  by  the  Court,  and 
reach  a  verdict  just  to  each  side,  regardless  of 
what  the  consequences  may  be. 

You,  as  jurors,  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  which  their 
testimony  is  entitled.  A  witness  is  presumed  to  speak 
the  truth.  However,  this  presumption  may  be  out- 
weighed by  the  manner  in  which  the  witness  testi- 
fies, by  the  character  of  the  testimony  given,  or  by 
contradictory  evidence.  You  should  [326]  carefully 
scrutinize  the  testimony  given,  and  all  the  circum- 
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stances  under  which  each  witness  has  testified. 
Consider  each  witness's  intelligence,  demeanor  and 
manner  while  on  the  stand,  and  the  relation  which 
he  or  she  may  bear  to  each  side  of  the  case.  Consider 
also  the  manner  in  which  each  witness  might  be 
affected  by  the  verdict,  the  extent  to  which,  if  at  all, 
he  or  she  is  either  supported  or  contradicted  by  other 
evidence,  and  every  other  matter  in  evidence  which 
tends  to  indicate  whether  the  witness  is  worthy  of 
belief. 

If  you  find  that  the  presumjjtion  of  truthfulness 
has  been  outweighed  as  to  any  witness,  you  will  give 
the  testimony  of  that  witness  such  credibility,  if 
any,  as  may  be  directed  by  your  judgment  as  rea- 
sonable men  and  women. 

A  witness  may  be  impeached  and  discredited  by 
contradictory  evidence ;  or  by  evidence  that  at  other 
times  the  witness  has  made  statements  which  are 
inconsistent  with  the  witness's  present  testimony. 

If  you  believe  any  witness  has  been  impeached, 
you  will  give  the  testimony  of  that  witness  such 
credibility  as  you  may  think  it  entitled  to,  if  any. 

If  a  witness  is  shown  knowingly  to  have  testified 
falsely  concerning  any  material  matter,  you  have  a 
right  to  distrust  such  witness's  testimony  in  other 
particulars.  And  you  may  reject  all  the  testimony  of 
that  witness  which  [327]  is  not  corroborated  or 
supported  by  other  credible  evidence. 

You  are  not  bound  to  decide  any  issue  of  fact  in 
accordance  with  the  testimony  of  a  immber  of  wit- 
nesses which  does  not  produce  conviction  in  your 
minds,  as  against  the  testimony  of  a  lesser  iiunibc-r 
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of  witnesses  or  other  evidence  which  does  produce 
conviction  in  your  minds.  The  test  is  not  whicli  side 
brings  the  greater  number  of  witnesses,  or  presents 
the  greater  quantity  of  evidence,  but  which  witness 
and  which  evidence  appeals  to  your  minds  as  being 
most  accurate  and  otherwise  trustworthy. 

The  testimony  of  a  single  witness,  which  produces 
conviction  in  your  minds,  is  suflScient  for  the  proof 
of  any  fact,  and  would  justify  a  verdict  in  accord- 
ance with  such  testimony  even  though  a  number  of 
witnesses  may  have  testified  to  the  contrary  if,  after 
weighing  all  the  evidence  in  the  case,  the  jury  be- 
lieves that  the  balance  of  probability  jDoints  to  the 
accuracy  and  honesty  of  the  one  witness. 

The  burden  is  on  the  plaintiff  in  a  civil  action, 
such  as  this  case  now  on  trial,  to  prove  every  essen- 
tial element  of  his  case  by  a  preponderance  of  the 
evidence,  and  if  the  plaintff  fails  to  prove  any 
essential  element  of  his  case  by  a  perponderance 
of  the  evidence,  then  you  must  find  for  the 
defendant 

The  term  ** preponderance  of  the  evidence''  means 
the  greater  weight  of  the  evidence.  In  other  words, 
such  evidence  as,  when  weighed  with  that  opposed 
to  it,  has  more  convincing  force  and  produces  in 
your  minds  conviction  of  the  greater  probability 
of  truth. 

While  it  is  incumbent  upon  the  party  wlio  asserts 
the  affirmative  of  an  issue,  thus  having  tlie  burden 
of  proof,  to  ])rove  his  allegations  by  a  preponderance 
of  the  evidence,  the  law  does  not  require  demonstra- 
tion, or  such  degree  of  proof  as  produces  absolute 
certainty;  because  such  proof  is  rarely  possible. 


vs,  Elmer  H,  Mateas  299 

In  a  cdvil  action  such  as  tliis,  it  is  proper  to  find 
that  a  party  has  succeeded  in  carrying  the  burden 
of  proof  on  an  issue  of  fact,  if  the  evidence  favoring 
such  party's  side  of  the  question  is  more  convincing 
than  that  tending  to  support  the  contrary  side,  and 
causes  the  jury  to  believe  that  the  probability  of 
truth  on  such  issue  favors  that  party. 

The  plaintiff  in  this  case  claims  damages  for  per- 
sonal injuries  alleged  to  have  been  suffered  by  him 
as  a  proximate  result  of  claimed  breach  of  the 
implied  warranty  made  by  the  defendant  in  con- 
nection with  the  hiring  or  letting  or  renting  to  the 
plaintiff  of  a  mule  named  ^^Chiggers''  for  a  trip  on 
June  17,  1942,  down  Bright  Angel  Trail  into  the 
Orand  Canyon  of  Arizona. 

The  law  imposes  upon  persons  who  hire  or  let 
or  rent  personal  property,  such  as  a  mule,  the  legal 
duty  to  [329]  put  such  property  into  a  condition 
fit  for  the  purpose  for  which  it  is  let  or  rented  or 
hired. 

That  is  to  say,  one  who  rents  or  lets  or  hires 
an  animal  such  as  a  mule  for  riding  purposes  is 
held  by  law  impliedly  to  warrant  to  the  rider  that 
the  owner  of  the  animal  had  exercised  ordinary 
care  under  the  circumstances  to  see  to  it  that  the 
animal  is  fit  and  suitable  for  the  purpose  for  which 
the  mule  is  hired. 

In  this  case,  then,  the  defendant  impliedly  war- 
ranted to  the  plaintiff  that  the  defendant  had 
exercised  ordinary  care  under  the  circumstances  to 
see  to  it  that  the  mule  ''Chiggers"  was  fit  and  suit- 
able to  be  ridden  by  the  plaintiff  down  Bright  Angel 
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Trail;  and  furtlier,  that  throughout  the  trip  the 
defendant's  agents  in  eliarge  of  the  party  would 
continue  to  exercise  ordinary  care  under  the  cir- 
cumstances to  see  to  it  that  the  mule  ''Chiggers" 
was  fit  and  suitable  to  be  ridden  by  the  plaintiff. 

Ordinary  care  is  that  care  which  persons  of  or- 
dinary prudence  exercise  in  the  management  of 
their  own  affairs  in  order  to  avoid  injury  to  them- 
selves or  to  others. 

Ordinary  care  is  not  an  absolute  term,  but  a 
relative  one.  By  this  we  mean  that  in  deciding 
whether  ordinary  care  was  exercised  in  a  given  case, 
the  conduct  in  question  must  be  considered  in  tlie 
light  of  all  the  surrounding  circumstances,  as  shown 
by  the  evidence.  [330] 

The  mere  fact  that  an  accident  happened,  con- 
sidered alone,  does  not  support  an  inference  that 
the  defendant  breached  any  warranty. 

The  defendant  was  not  an  insurer  of  the  safety 
of  the  plaintiff.  The  plaintiff  assumed  all  risks 
which  he  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  were  inherent  in  the  trip;  but 
the  plaintiff  did  not  assume  any  risk  which  was 
proximately  caused  by  failure  of  the  defendant, 
either  before  or  at  the  time  of  the  accident,  to 
exercise  ordinary  care  under  the  circumstances. 

The  defendant  alleges  that  the  accident  involved 
in  this  case  was  inevitable  and  unavoidable  in  so  far 
as  the  defendant  is  concei*ned.  The  law  recognizes 
what  is  termed  an  unavoidable  or  inevitable  acci- 
dent. 'J'hese  terms  do  not  mean  litei'ally  that  it  was 
impossible  for  such  an  accident  to  be  avoided,  but 
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simply  that  the  accident  was  not  proximately  caused 
by  the  failure  to  exercise  ordinary  care  under  the 
circumstances. 

If  you  find  that  the  defendant  did  at  all  times 
exercise  ordinary  care  under  the  circumstances  to 
furnish  the  plaintiff  with  a  mule  which  was  fit  and 
suitable  for  the  purpose  of  carrying  the  plaintiff  on 
the  trip  involved  in  this  case,  then  your  verdict 
should  be  for  the  defendant. 

In  order  to  establish  the  essential  elements  of 
his  case,  the  burden  is  upon  the  plaintiff  to  prove, 
by  a  [331]  preponderance  of  the  evidence,  all  the 
following  facts:  First,  that  the  mule  ^'Chiggers" 
was  not  fit  and  suitable  for  the  purpose  for  which 
the  defendant  hired  or  let  or  rented  him  to  the 
plaintiff;  second,  that  prior  to  the  accident  the 
defendant,  through  one  or  more  of  its  agents,  knew, 
or  in  the  exercise  of  ordinary  care  under  the  cir- 
cumstances should  have  loiown,  that  the  mule  ridden 
by  the  plaintiff  was  not  fit  and  suitable  for  the 
purpose  for  which  the  defendant  let  him  to  the 
plaintiff;  and  third,  that  such  breach  of  the  implied 
warranty  of  the  defendant  as  to  the  fitness  and 
suitability  of  the  mule  was  a  proximate  cause  of  any 
injuries  and  consequent  damages  sustained  by  the 
plaintiff. 

The  proximate  cause  of  an  injury  is  that  cause 
which,  in  natural  and  continuous  sequence,  un- 
broken by  any  efficient  intervening  cause,  produces 
the  injury,  and  without  which  the  result  w^oiild  not 
have  occurred.  It  is  the  efficient  cause — the  one 
that  necessarily  sets  in  operation  the  factors  tliat 
accomplish  the  injury. 
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This  does  not  mean  that  the  law  seeks  and  recog- 
nizes only  one  proximate  cause  of  an  injury,  con- 
sisting of  only  one  factor,  one  act,  one  element  of 
circumstance,  or  the  conduct  of  only  one  person.  To 
the  contrary,  the  acts  and  omissions  of  two  or  more 
persons  may  work  concurrently  as  the  efficient  cause 
of  an  injury,  and  in  such  a  case,  each  of  the  par- 
ticipating acts  or  omissions  is  regarded  in  [332] 
law  as  a  proximate  cause. 

The  defendant  in  this  case  is  a  corporation  and 
as  such  can  act  only  through  its  officers  and  em- 
ployees, who  are  its  agents.  The  acts  and  omissions 
of  an  agent,  done  within  the  scope  of  his  authority, 
are,  in  contemplation  of  law,  the  acts  and  omissions 
respectively  of  the  corporation  whose  agent  he  is.  It 
has  been  established  that  the  mule  involved  in  the 
accident  was  the  property  of  the  defendant  and  that 
it  was  in  charge  of  agents  of  the  defendant  acting 
within  the  scope  of  their  authority.  Thus,  the  con- 
duct of  those  agents  shall  be  deemed  by  you  to  have 
been  the  conduct  of  the  defendant  corporation.  Like- 
wise, a  corporation  can  gain  knowledge  only  through 
its  agents.  So  the  knowledge  of  the  defendant's 
agents  as  shown  by  a  preponderance  of  the  evidence 
shall  be  deemed  by  you  to  have  been  the  knowledge 
of  the  defendant  corporation. 

In  your  consideration  of  the  evidence  you  are  not 
limited  to  the  bald  statements  of  the  witnesses.  On 
the  conti-ary,  you  are  authorized  to  draw,  from  facts 
which  you  find  have  been  proved,  such  inferences  as 
seem  justified  in  the  light  of  your  experience  as 
reasonable  men  and  women. 
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You  should  distinguish  carefully  between  what 
has  been  testified  to  by  the  witnesses  and  what  has 
been  stated  by  the  attorneys.  Statements  and  argu- 
ments of  counsel  are  not  evidence  in  the  case.  [333] 

However,  when  the  attorneys  have  stipulated  or 
agreed  to  certain  facts,  you  are  to  regard  such 
facts  as  conclusively  proved. 

You  must  consider  only  the  evidence  before  you. 
That  evidence  consists  of  the  sworn  testimony  of 
the  witnesses,  the  exhibits  which  have  been  received 
in  evidence,  and  all  facts  which  have  been  stipulated 
or  agreed  to  by  counsel. 

Any  evidence  as  to  which  an  objection  was  sus- 
tained by  the  court,  and  any  evidence  which  was 
ordered  stricken  by  the  court,  must  be  entirely  dis- 
regarded. 

During  the  course  of  the  trial,  I  have  asked  ques- 
tions of  certain  witnesses.  My  object  was  to  bring 
out  in  greater  detail  facts  not  then  fully  covered 
in  the  testimony.  You  are  not  to  assume  that  I  hold 
any  opinion  as  to  the  matters  to  w^hich  the  questions 
related.  Remember  at  all  times  that  you,  as  jurors, 
are  at  liberty  to  disregard  all  comments  of  the  court 
in  arriving  at  your  own  findings  as  to  the  facts. 

The  plaintiff  alleges  that  by  reason  of  injury  to 
his  spine  and  hip,  proximately  resulting  from  the 
accident  involved  in  this  case,  he  has  sustained 
general  damages  in  the  sum  of  $10,000  and  has  lo:  t 
an  additional  sum  of  $1,785  by  reason  of  his  absence 
from  work.  These  allegations  are  not  evidence  of 
course,  but  merely  the  extent  of  [334]  the  plaintiff  *s 
claims  and  must  not  be  considered  by  you  as 
evidence. 
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Neitlicr  the  allegations  of  the  complain  as  to 
the  amount  of  damage  plaintiff  daims  to  have  suf- 
fered, nor  tlie  prayer  asking  for  certain  compensa- 
tion, is  to  be  considered  by  yon  in  arriving  at  your 
verdict,  except  in  this  one  lespect,  that  the  amount 
of  damage  alleged  in  the  complaint  does  fix  a  maxi- 
mum limit,  and  you  are  not  permitted  to  award 
plaintiif  more  than  that  amount. 

If,  under  the  court's  instructions,  you  should  find 
that  the  plaintiff  is  entitled  to  a  verdict,  in.  arriving 
at  the  amount  of  the  award  you  shall  determine  the 
reasonable  value  of  the  time  lost,  if  any,  ])y  the 
plaintiff  since  his  injury,  wherein  he  has  been 
unable  to  pursue  his  occupation.  In  determining  this 
amount,  you  should  consider  evidence  of  plaintiff's 
earning  capacity,  his  earnings,  and  the  manner  in 
which  he  ordinarily  occupied  his  time  before  the 
injury,  and  find  what  he  was  reasonably  certain  to 
have  earned  in  the  time  lost  had  he  not  ))een 
disabled. 

If,  under  the  court's  instructions,  you  should  find 
that  the  plaintiff  is  entitled  to  a  verdict,  you  will 
award  him  such  sum  as  will  compensate  him  rea- 
sonably for  any  pain,  discomfort  and  anxiety  suf- 
fered by  him  and  proximately  resulting  from  the 
injury  in  question,  and  for  such  pain,  discomfort 
and  anxiety,  if  any,  as  he  is  reasonably  certain  to 
suffer  in  the  future  from  the  same  cause.  [335] 

Such  simi  also  as  will  compensate  the  plaintiff 
reasonably  for  any  loss  of  earning  power  occasioned 
him  by  the  damage  in  question,  and  from  which  he 
is  reasonablv  cei^ain  to   suffer  in   the   future.   In 


vs.  Elmer  H,  Mateas  305 

fixing  this  amount  you  may  consider  what  jjlaintiff  's 
health,  physical  ability  and  earning  power  were  be- 
fore the  accident  and  what  they  are  now,  the  nature 
and  extent  of  his  injuries,  whether  or  not  they  are 
reasonably  certain  to  be  permanent,  or  if  not  per- 
manent, the  extent  of  their  duration,  all  to  the  end 
of  determining  the  effect  of  his  injuries  upon  his 
future  earning  capacity  and  the  present  value  of  the 
loss  so  suffered. 

Damages  must  be  reasonable.  In  the  event  that 
your  verdict  is  for  the  plaintiff,  you  may  award  him 
only  such  damages  as  will  fairly  and  reasonably 
compensate  him  for  the  injuries  or  damages  which 
you  believe  from  a  preponderance  of  the  evidence 
he  has  sustained  as  a  proximate  result  of  the 
accident. 

The  fact  that  I  have  instructed  you  as  to  the 
measure  of  damages  in  this  case  should  not  be  con- 
sidered as  intimating  any  view  of  mine  as  to  which 
party  is  entitled  to  your  verdict.  Instructions  as  to 
the  measure  of  damages  are  intended  for  your  guid- 
ance in  the  event  you  find  from  the  evidence  in 
favor  of  the  plaintiff. 

The  verdict  must  represent  the  considered  judg- 
ment [336]  of  each  juror.  In  order  to  return  a 
verdict,  it  is  necessary  that  each  juror  agree  thereto. 
Your  verdict  must  be  unanimous. 

It  is  your  duty  as  jurors  to  consult  with  one 
another  and  to  deliberate  with  a  view  to  reaching  an 
agreement,  if  you  can  do  so  without  violence  to 
individual  judgment.  Each  of  you  must  decide  the 
case  for  yourself,  but  do  so  only  after  a  considera- 
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tioii  of  the  evidence  with  your  fellow  jurors.  In  the 
coui'se  of  your  deliberations,  do  not  hestitate  to 
change  an  opinion  when  convinced  that  it  is  errone- 
ous. But  do  not  surrender  your  honest  conviction  as 
to  the  effect  or  weight  of  evidence  solely  because  of 
the  oj)inion  of  the  other  jurors,  or  for  the  mere 
purpose  of  returning  a  verdict. 

Discrepancies  in  a  witness's  testimony  or  between 
his  testimony  and  that  of  others,  if  there  were  any, 
do  not  necessarily  mean  that  the  witness  should  be 
discredited.  Failure  of  recollection  is  a  conunon 
experience,  and  innocent  misrecoUection  is  not  un- 
common. It  is  a  fact,  also,  that  two  persons  wit- 
nessing an  incident  or  a  tranaction  often  will  see 
or  hear  it  differently.  Whether  a  discrepancy  per- 
tains to  a  fact  of  importance  or  only  to  a  trivial 
detail  should  be  considered  in  weighing  its  signifi- 
cance. But  a  wilful  falsehood  always  is  a  matter  of 
importance  and  should  be  seriously  considered.  [337] 

The  attitude  of  jurors  at  the  outset  of  their  de- 
liberations is  important.  It  is  rarely  productive  of 
good  for  a  juror,  upon  entering  the  jury  room,  to 
make  an  emphatic  expression  of  opinion  on  the  case 
or  to  annoimce  a  determination  to  stand  for  a  cer- 
tain verdict.  When  a  juror  does  that  at  the  outset 
individual  pride  may  become  involved,  and  he  or 
she  may  hesitate  to  recede  from  an  announced  po- 
sition even  when  later  shown  that  it  is  incorrect. 
You  are  not  partisans.  You  are  judges — judges  of 
the  facts.  Your  sole  interest  is  to  ascertain  the 
truth.  You  will  make  a  definite  contribution  to  the 
administration  of  justice  if  you  arrive  at  an  im])ar- 
tial  verdict  iii  this  case. 
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If  it  becomes  necessary  during  your  deliberations 
to  communicate  with  the  Court,  do  not  indicate  in 
any  manner  how  the  jury  stands,  numerically  or 
otherwise,  until  you  have  reached  a  unanimous 
verdict. 

4f  *  ■»  *  *  ■Jf  * 

The  Court:  Is  it  stipulated,  gentlemen,  that  the 
jury  has  left  the  room"?    [338] 

Mr.  Lincoln:     Yes,  sir. 

Mr.  Schell:     So  stipulated. 

The  Court:  Has  the  plaintiff  any  exceptions  to 
note  on  the  record  to  the  instructions  thus  far 
given"? 

Mr.  Lincoln:     No,  sir. 

The  Court:  I  have  given  all  the  instructions, 
with  the  exception  of  instruction  35  dealing  with 
the  selection  of  the  foreman. 

Has  the  defendant  any  exceptions  to  note  on  the 
record  with  respect  to  the  instructions  thus  far 
given  *? 

Mr.  Schell :  No,  your  Honor,  except  the  instruc- 
tion on  the  —  I  don't  remember  whether  it  is 
necessary  to  note  an  exception  on  the  instructions 
nowadays — but  the  instruction  on  the  assumption 
of  risk,  as  I  pointed  out  before,  I  feel  it  was 
broader — in  other  words,  he  assumed  any  risk,  even 
though  that  risk  might  have  been  caused  by  the  de- 
fendant, provided  that  ph^intiff  knew. 

The  Court:  That  refers  back  to  our  discussion 
the  other  day? 

Mr.  Schell:     That  refers  back  to  our  discus^ioi]. 

The  Court:     That  aii  a(*t  or  omission  of  the  de- 


308  Fred  Harvey,  a  Corp. 

feiulaut  might  have  gone  on  for  a  sufficient  period 
of  timo  hack  to  prove  the  inherent  risk  of  the 
enterprivse? 

Mr.  Schell:     That  is  correct. 

The  Court:  And  have  been  known,  of  course, 
to  the  plaintiff,  or,  in  the  exercise  of  due  care,  he 
should  have  [339]  known.   That  is  your  contention  % 

Mr.  Schell :     I'hat  is  my  contention,  yes. 

The  Court:  Rule  51  states  that  ''*''*  No  party 
may  assign  as  error  the  giving  or  failure  to  give 
an  instruction  unless  he  objects  thereto  before  the 
jury  retires  to  consider  its  verdict,  stating  distinctly 
the  matter  to  which  he  objects  and  the  grounds  of 
his  objection.  *  *  *'^ 

J  Of  course,  the  purpose  of  that  is  to  enable  the 
trial  judge  to  modify  the  instructions  or  give  addi- 
tional instructions  to  correct  the  error. 

I  have  in  mind  your  contention  on  that.  I  think 
that  that  is  the  law,  but  I  do  not  see  any  applica- 
bility of  it  to  this  case. 

Mr.  Schell:     I  want  to  preserve  my  point  here. 

The  Court:  And  I  think  it  is  possible  for  an 
act  or  an  omission  by  a  party  to  go  on  for  such  a 
period  of  time  that  it  becomes  part  of  the  scene 
itself.  But  it  seems  to  me,  in  a  case  such  as  this, 
it  would  have  to  be  almost  notorious  if  the  Harvey 
Company  did  something  or  failed  to  do  something 
that  bore  upon  the  safety  of  the  trip  or  the  fitness  or 
suitability  of  the  nnilc. 

Are  there  any  others? 

Mr.  Schell:     No,  your  Honor.  [340] 
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The  Court:  Ladies  and  gentlemen,  I  will  now 
give  you  the  concluding  instruction. 

Upon  retiring  to  the  jury  room,  you  will  select 
one  of  your  number  to  act  as  foreman.  The  foreman 
will  preside  over  your  deliberations  and  will  be  your 
spokesman  to  the  court. 

Forms  of  verdict  have  been  prepared  for  your 
convenience  and  1  exhibit  them  to  you.  There  are 
two  forms.  One  is  entitled  in  the  court  and  cause, 
and  reads: 

^•^We,  the  jury  in  the  above  entitled  cause, 
find  in  favor  of  the  plaintiff,  Elmer  H.  Mateas, 
and  against  the  defendant,  Fred  Harvey,  a  cor- 
poration, and  assess  the  plaintiff's  damages  in 
the  sum  of"  blank  dollars. 
'^Los  Angeles,  California. 
^^October'^  blank,  ^^947." 

Blank  line  for  signature  over  the  words  ^*  Pore- 
man  of  the  Jury." 

In  the  event  your  verdict  is  for  the  plaintiff,  you 
will  have  your  foreman  insert  the  amount  of  the 
damages  which  you  assess  in  favor  of  the  plaintiff 
and  fill  in  the  date  and  sign  that  verdict  and  return 
with  it  to  the  courtroom. 

The  other  form  is  entitled,  likewise,  in  the  court 
and  cause,  and  reads : 

^'We,  the  jury  in  the  above  entitled  cause, 
find  in  favor  of  the  defendant,  Fred  Harvey,  a 
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corporation,  and  against  the  plaintiff,   Elmer 
II.  Mateas. 

•'^Los  Angeles,  California. 

'^October'' blank,  ^^1947." 

A  line  for  signature  over  the  words  *' Foreman 
of  the  Jury/' 

:  In  tlie  event  your  verdict  is  for  the  defendant, 
you  will  have  the  foreman  complete  the  date,  sign 
that  verdict  and  return  with  it  to  the  courtroom 
when  you  have  reached  a  unanimous  agreement. 
..:  The  exhibits  in  the  case  will  be  available  to  you  if 
you  request  tliem.  [343] 


^  *  * 


We,  the  jury  in  the  above  entitled  cause, 
find  in  favor  of  tlie  plaintiff,  Elmer  H.  Mateas, 
and  against  the  defendant,  Fred  Harvey,  a 
corporation,  and  assess  the  plaintiff's  damages 
in  the  sum  of  $7,500.00. 


[Endorsed]:  No.  11858.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  ( ircuit.  Fred 
Harvey,  a  corporation,  Appellant,  vs.  Elmer  H. 
Mateas,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Central  Division. 

Filed  February  16,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit  ; 

No.  11858 

FRED  HARVEY,  a  corporation, 

Appellant, 

vs. 

ELMER  H.  MATEAS, 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 

L 

That  the  trial  court  committed  error  in  admitting 
in  evidence  the  testimony  of  conversations  between 
the  plaintiff  and  a  Mr.  Boles,  which  conversations 
did  not  take  place  in  the  presence  of  or  within  the 
hearing  of  the  defendant  or  any  of  its  agents, 
servants  or  employees. 

IL 

That  the  trial  court  committed  error  in  admitting 
in  evidence  the  testimony  of  the  witness  Ella  W. 
Vogel  as  to  conversations  which  she  heard  between 
the  plaintiff  and  a  Mr.  Boles,  which  hearing  did  not 
take  place  in  the  presence  of  or  within  the  hearing 
of  the  defendant  or  any  of  its  agents,  servants  or 
employees,  and  which  testimony  appears  in  the  Re- 
porter's transcript  on  pages  141  to  148  in^clusive. 
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III. 
That  the  court  committed  error  in  the  giving  to 
the  jury  of  the  following  instructions: 

^'The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff.  The  plaintiff  assumed  all 
risks  which  he  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  were  inherent 
in  the  trip ;  but  the  plaintiff  did  not  assume  any 
risk  which  was  proximately  caused  by  failure 
of  the  defendant,  either  before  or  at  the  time 
of  the  accident,  to  exercise  ordinary  care  under 
the  circumstances." 

Dated:  February  12,  1948. 

WALTER  O.  SCHELL, 
GERALD  F.  H.  DELAMER, 
SCHELL  &  DELAMER, 
By  /s/  GERALD  F.  H.  DELAMER, 

Attorneys  for  Appellant,  Fred 
Harvey,  a  corporation. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :  Filed  Feb.  16,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PART  OF 
RECORD  TO  BE  PRINTED 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

Appellant  hereby  designates  for  the  printed 
record  the  following  parts  of  the  certified  transcript 
of  record  on  appeal  in  the  above  entitled  matter: 

1.  The  complaint; 

2.  Petition  for  removal  to  federal  court ; 

3.  Order  for  removal  to  federal  court; 

4.  Second  amended  complaint; 

5.  Answer  to  amended  complained  filed  on  the 
6th  day  of  September,  1945; 

6.  Stipulation  for  pre-trial; 

7.  Order  on  pre-trial  hearing; 

8.  Defendant's    objections    to    instructions    and 
interrogatories  proposed  by  plaintiff; 

9.  Instructions  to  jury  requested  by  defendant; 

10.  Verdict; 

11.  Judgment ; 

12.  Motion  for  new  trial ; 

13.  Notice  of  said  motion  (eliminating  memoran- 
dum of  points  and  authorities  in  support  of 
said  motion)  ; 

14.  Order  denying  motion  for  new  trial; 

15.  Notice  of  appeal; 
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16.  Designation  of  record  on  appeal  filed  in  the 
United  States  District  Court; 

17.  Statement  of  points  upon  which  appellant  in- 
tends to  rely  on  the  appeal  in  this  case,  filed  in 
the  United  States  District  Court; 

18.  Designated  portions  of  the  reporter's  tran- 
script of  proceedings ; 

19.  Order  for  transfer  of  original  exhibits; 

20.  Certificate  of  Clerk  of  United  States  District 
Court ; 

21.  Statement  of  points  on  appeal,  filed  in  Circuit 
Court  of  Appeals; 

22.  Designation  of  part  of  record  to  be  printed, 
filed  in  Circuit  Court  of  Appeals. 

Dated  this  12th  day  of  February,  1948. 

WALTER   O.    SCHELL, 
GERALD  F.  H.  DELAMER, 
By  /s/  GERALD  F.  H.  DELAMER, 

Attorneys  for  Appellant  Fred 
Harvey,  a  corporation. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed]:  Piled  Feb.  16,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OP  PART  OP  RECORD 
REQUESTED  BY  APPELLEE  TO  BE 
PRINTED 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

Appellee  hereby  designated  for  the  printed  record 
the  additional  portion  of  the  certified  transcript  of 
record  on  appeal  in  the  above  entitled  matter, 
namely : 

The  designated  portions  of  the  reporter's  tran- 
script of  the  proceedings. 

WALTER  GOULD  LINCOLN, 

Attorney  for  Appellee. 

[Af&davit  of  service  by  mail  attached.] 
[Endorsed]:  Filed  Feb.  28,  1948. 
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No.,  11858 
IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Fred  Harvey,  a  corporation, 

Appellant, 

vs. 

Elmer  Mateas, 

Appellee, 


OPENING  BRIEF  OF  APPELLANT  FRED 
HARVEY,  A  CORPORATION. 


All  references  are  to  pages  of  the  transcript  of  record. 

This  is  an  appeal  from  a  judgment  rendered  upon  the 
second  trial  of  this  case.  On  the  first  trial  the  Court 
granted  the  defendant's  motion  to  dismiss  but  its  action 
in  so  doing  was  reversed  on  appeal  (Mateas  v.  Harvey, 
146  F.  (2d)  989).  Upon  this  second  trial  the  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  upon  which  judg- 
ment was  entered. 

I. 

Jurisdiction. 

The  jurisdiction  of  the  District  Court  was  based  upon 
diversity  of -citizenship  (28  U.  S.  C.  A.,  Sec.  41)  and  the 
Circuit  Court  of  Appeals  has  jurisdiction  to  review  the 
judgment  rendered  by  said  District  Court.  (28  U.  S. 
C.  A.,  Sec.  225.) 
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II. 

Pleadings  and  Record. 

The  amended  complaint  alleges  in  substance  [11-17] 
that  the  appellant,  a  New  Jersey  corporation,  maintained 
a  resort  on  the  south  rim  of  the  Grand  Canyon  in  Ari- 
zona; that  it  maintained  two  trails  from  said  rim  to  its 
base,  known  respectively  as  the  Phantom  Ranch  and 
Bright  Angel  trails;  that  it  also  maintained  mules  for  the 
purpose  of  carrying  passengers  on  the  Bright  Angel  trail; 
that  appellee  bought  and  paid  for  a  ticket  for  this  ex- 
cursion down  the  Bright  Angel  trail,  informing  the  appel- 
lant at  that  time  that  he  had  never  ridden  a  mule ;  that  ap- 
pellee, on  or  about  June  27th,  1942,  started  on  the  ex- 
cursion on  mule  back  as  a  member  of  a  party  of  seven; 
that  appellee  was  assigned  to  a  mule  known  as  ''Chig- 
gers,"  with  the  position  of  last  in  a  line  of  seven  mules; 
that  appellee  did  not  know  the  previous  history  of  that 
mule;  that  this  was  the  first  time  this  mule  "Chiggers" 
had  been  up  or  down  the  Bright  Angel  trail  since  the 
previous  winter. 

The  complaint  further  alleged  that  on  the  ride  down  the 
canyon  his  mule  tried  several  times  to  squeeze  past  the 
mule  in  front  of  him  on  the  outside  of  the  trail;  that  ap- 
pellee was  not  able  to  control  him ;  that  an  employee  of  ap- 
pellant had  instructed  appellee  to  hold  the  reins  in  his 
hand  at  all  times,  which  appellee  did,  although  the  other 
riders  did  not  do  so;  that  several  miles  down  the  canyon 
appellee  exchanged  mules  with  an  experienced  rider  and 
told  appellant's  employee,  the  guide,   that  appellee  could 
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not  hold  the  mule;  that  the  guide  required  appellee  to  re- 
mount the  same  mule  and  proceed  upon  him ;  that  the  mule 
continued  to  try  to  pass  other  mules,  and  in  about  an  hour 
started  bucking  and  threw  appellee  to  the  ground. 

The  rest  of  the  complaint  alleged  appellee's  injuries  and 
damages. 

The  answer  to  the  second  amended  complaint,  errone- 
ously termed  "answer  to  amended  complaint"  [17-22], 
admitted  that  appellant,  a  corporation,  maintained  the 
resort,  but  denied  the  remainder  of  the  foregoing  allega- 
tions. It  pleaded  as  affirmative  defenses  that  the  accident 
referred  to  was  inevitable  and  unavoidable  in  so  far  as 
appellant  was  concerned,  and  that  appellee  had  voluntarily 
assumed  any  risk  incident  to  riding  the  mule. 

The  case  went  to  trial  before  a  jury.  During  the  course 
of  the  trial  witnesses  were  permitted,  over  objection, 
to  testify  as  to  conversations  between  appellee  and  a  Mr. 
Boles,  which  conversations  were  not  within  the  hearing  of 
any  employee  of  appellant  [122,  160-161]. 

The  Court,  at  the  conclusion  of  the  evidence,  instructed 
the  jury  that  the  appellee  assumed  all  risks  which  he  knew, 
or  in  the  exercise  of  ordinary  care  should  have  known, 
were  inherent  in  the  trip,  but  that  he  did  not  assume  any 
risk  which  was  proximately  caused  by  the  failure  of  the 
appellant,  either  before  or  at  the  time  of  the  accident,  to 
exercise  ordinary  care  under  the  circumstances   [300]. 

The  jury  rendered  a  verdict  for  appellee  in  the  sum  of 
$7500.00,  upon  which  judgment  was  entered  for  appellee 
[45,  46-47]. 
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III. 
Statement  of  Facts. 

Appellant  concedes  there  is  sufficient  evidence  to  support 
findings  of  the  following  facts. 

That  appellant  maintained  the  resort;  that  it  advertised 
excursions  down  Bright  Angel  trail  on  faithful,  sure- 
footed mules  in  charge  of  an  experienced  guide;  that  ap- 
pellee informed  appellant  he  had  never  previously  ridden 
a  mule;  that  appellant  informed  him  that  most  of  the 
people  who  made  the  trip  were  inexperienced  riders;  that 
appellee  bought  and  paid  for  tickets  for  himself  and  wife 
for  the  excursion;  that  appellee  was  assigned  a  mule 
named  ''Chiggers";  that  he  started  down  the  trail  on  the 
mule  as  the  seventh  in  a  line  or  string  of  seven  mules  led 
by  the  guide;  that  ''Chiggers"  had  spent  the  preceding 
winter  mostly  in  pasture;  that  this  was  his  first  trip  up 
or  down  the  trail  since  the  winter;  and  that  on  the  trip 
''Chiggers"  bucked,  throwing  appellee  to  the  ground  and 
injuring  him. 

The  appellee  testified  he  went  to  the  corral  at  the  head 
of  the  trail  [108];  that  the  trail  master,  Mr.  Bradley, 
told  him  to  take  a  particular  mule  [110-113]  and  to  hold 
the  reins  in  his  hand  [111,  117];  that  the  order  of  the 
excursion  from  front  to  rear  was  the  guide  named  Bob 
Ennis,  Mrs.  Rayles,  Mrs.  Boles,  Mrs.  Mateas,  appellee's 
wife,  Mrs.  Vogel,  Mr.  Boles  and  the  appellee  [113-114]. 
The  trip  was  conducted  at  a  walk,  but  appellee's  mule 
would  break  into  a  trot  or  faster  than  a  walk  and  try  to 
squeeze  past  the  other  mules  [127].  On  the  down  trail 
Mr.  Boles  would  grab  appellee's  mule  by  the  halter  or 
head  strap  and  hold  him  back  [118].  At  Indian  Gardens 
everybody  dismounted  for  lunch  and  remained  there  about 
an  hour  [118]. 
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Over  objection,  appellee  testified  that  on  the  way  down 
to  Indian  Gardens  he  and  Mr.  Boles  spoke  several  times 
[120-121] ;  that  Mr.  Boles  asked  him  if  he  had  ever  rid- 
den before  and  appellee  told  him  no,  he  had  ridden  burros 
when  he  was  a  child  and  nothing  since  them.  That  appel- 
lee asked  Mr.  Boles  if  he  was  an  experienced  rider;  that 
Mr.  Boles  said  he  was  practically  born  on  a  mule;  that 
appellee  told  Mr.  Boles  he  would  like  to  get  off  his  mule, 
but  wouldn't  expect  Mr.  Boles  to  change  with  him;  that 
Mr.  Boles  assured  him  that  he  could  handle  most  any- 
thing [122]. 

That  appellee  and  Mr.  Boles  did  change  mules;  that 
Bob  Ennis,  the  guide,  came  along  and  told  appellee  he  was 
on  the  wrong  mule  [119];  that  appellee  told  Ennis  he 
realized  that;  that  he  was  afraid  he  couldn't  handle  the 
mule  which  was  kind  of  frisky;  that  he  wasn't  an  ex- 
perienced rider;  that  Mr.  Boles  had  offered  to  trade  with 
him  because  he  couldn't  handle  the  mule;  that  Boles  told 
the  guide  that  appellee  had  a  skittish  mule  and  that  his 
mule  was  perfectly  safe  so  that  he  preferred  to  exchange 
with  appellee,  but  that  the  guide  insisted  that  they  keep 
the  mules  they  started  with  [122-123,  134]. 

Appellee's  attention  was  called  to  his  deposition  which 
had  been  previously  taken.  At  one  place  therein  he  testi- 
fied that  neither  he  nor  Mr.  Boles  had  said  anything  to 
the  guide  at  Indian  Gardens  [131],  though  at  other  places 
in  the  deposition  he  testified  that  he  had  told  the  guide 
that  he  would  like  to  change  with  Mr.  Boles  and  that  he 
may  have  mentioned  that  he  was  afraid  he  couldn't  handle 
the  mule  because  the  mule  was  frisky  and  he  wasn't  an 
experienced  rider  [133-134], 


His  attention  was  also  called  to  a  signed  statement  given 
by  him  at  the  hospital  a  week  or  two  after  the  accident. 
At  this  time  he  had  recovered  sufficiently  to  be  starting 
to  get  up  and  to  use  a  wheel  chair,  though  he  was  still  in 
pain  [149-150].  The  statement  was  read  to  him  before 
he  signed  it.     It  reads  in  part: 

''However,  the  guide  noticed  that  the  stirrups  were 
too  long  and  then  asked  us  to  change  mules.  I  did 
not  say  anything  to  the  guide  that  I  would  like  to  ride 
this  mule,  and  I  do  not  know  if  the  other  man  said 
anything  to  the  guide.  I  was  on  the  mule  that  the 
man  ahead  of  me  had  been  riding.  However,  the 
guide  noticed  the  change  and  asked  us  to  change  to 
the  mules  that  we  had  started  out  with.  The  rider 
of  the  other  mule  suggested  that  I  stay  on  his  mule 
after  we  had  made  the  change,  because  of  his  ex- 
perience in  riding." 

Appellant  testified  that  this  written  statement  was  cor- 
rect except  in  two  particulars,  one  of  which  was  in  stat- 
ing that  there  was  no  conversation  with  the  guide  [137- 
140]. 

He  then  testified  that  he  and  Mr.  Boles  changed  back 
to  their  original  mules  [123];  that  after  leaving  Indian 
Gardens  up  to  the  time  of  the  accident  he  had  no  trouble 
with  the  mule;  that  the  mule  did  not  buck  before  the  acci- 
dent [126-129;  146-147]  ;  that  it  was  down  hill  all  the  way 
and  the  mules  were  kind  of  stringing  out  becoming  fur- 
ther apart ;  that  the  line  was  getting  longer ;  that  the  guide 
stopped  his  mule  to  allow  the  other  mules  to  catch  up; 
that  they  all  did  so  and  that  Mr.  Boles'  mule  stopped  at 
a  kind  of  ditch;  that  Mr.  Boles  kicked  him  in  the  ribs; 
that  he  started  up  fast  to  keep  up  with  the  string  and  that 
appellee's  mule  started  up  fast  right  behind  him;  that  when 
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Mr.  Boles'  mule  reached  the  end  of  the  line  he  stopped  as 
did  appellee's  mule,  which  then  started  bucking  and  con- 
tinued bucking  until  it  threw  appellee  over  the  mule's  head 
to  the  ground;  that  this  occurred  about  one-half  to  one 
hour  after  leaving  Indian  Gardens  [123-124]. 

Mrs.  Vogel  testified  that  it  seemed  to  her  that  the  mule 
had  bucked  before  they  got  down  to  Indian  Gardens  be- 
cause it  had  created  a  commotion  at  least  a  dozen  times 
153].  Over  objection  she  was  also  allowed  to  testify  as  to 
conversations  which  she  heard  between  Mr.  Mateas  and 
Mr.  Boles  out  of  the  hearing  of  the  guide  [156-159].  She 
testified  that  Mr.  Boles  said  ''What  is  the  matter  with 
that  ornery  mule.  Does  he  have  a  bee  in  his  bonnet?"; 
that  Mr.  Boles  and  appellee  laughed  about  it  and  that  fre- 
quently Mr.  Boles  tried  to  give  appellee  advice  about  how 
to  handle  the  mule  and  that  Mr.  Boles  said  that  maybe  it 
would  be  better  for  appellee  to  get  off  and  lead  the  mule 
[160-161]. 

Mrs.  Mateas  corroborated  much  of  her  husband's  testi- 
mony [169  et  seq.^.  She  also  testified  that  when  the  state- 
ment was  read  over  to  appellee,  the  part  about  there  hav- 
ing been  no  conversation  with  the  guide  was  not  read 
[190]  ;  that  the  remainder  of  the  statement  was  what  ap- 
pellee had  told  the  investigator  [195]  and  that  after  the 
statement  was  read  to  him,  it  was  handed  to  appellee 
[196]. 

Mrs.  Rayles  testified  that  she  heard  a  conversation  at 
Indian  Gardens  in  which  appellee  told  the  guide  that  the 
mule  he  rode  bothered  him  and  that  he  wanted  to  change 
mules  with  Mr.  Boles,  but  that  the  guide  told  them  that 
they  should  continue  on  with  the  mules  that  they  originally 
had  [202-203]. 
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Will  Wilson,  a  witness  for  the  appellant,  testified  he 
was  a  guide  on  the  Bright  Angel  trail  in  1940,  1941  and 
1942  and  knew  the  mule  ''Chiggers"  well  [177];  that 
Chiggers  was  used  in  various  positions  in  the  string  of 
mules  w^herever  he  happened  to  come,  though  he  was  more 
often  used  as  a  guide  mule  [178-179];  that  they  never 
had  any  trouble  with  "Chiggers"  who  was  very  much  of 
a  pet  [179]  ;  that  it  was  the  custom  to  instruct  all  riders 
to  hold  the  reins  of  their  mules  [181-182];  that  from  a 
lead  position  one  cannot  hear  conversations  taking  place 
two  mules  towards  the  rear  [182-183]. 

John  D.  Bradley,  witness  for  the  appellant,  testified  he 
was  the  trail  foreman  in  charge  of  the  riding  and  packing 
animals  since  1936  and  his  life  work  had  been  with  ani- 
mals, including  mules  [207-208].  He  then  described  the 
training  "Chiggers"  had  received   [208-212]. 

"Chiggers"  had  no  particular  place  in  a  string  of  mules 
[220].  It  was  standard  practice  to  tell  people  to  hold  the 
reins,  they  being  told  to  hold  them  in  any  way  comfortable 
to  themselves  so  long  as  they  did  not  pull  on  the  animal's 
mouth  [224-225,  232].  There  was  no  inflexible  rule 
against  changing  mules  [230].  They  never  had  any 
trouble  on  the  first  trip  of  a  mule  after  being  out  for 
pasture  during  the  preceding  winter  [233-234]. 

C.  Yarberry,  a  witness  for  the  appellant,  also  testified 
as  to  the  training  given  the  mules  [236-237].  He  testi- 
fied that  he  named  "Chiggers"  after  a  pet  horse  he  had 
had  in  Texas  because  "Chiggers"  was  so  gentle    [236]. 

Robert  Ennis,  a  witness  for  appellant,  testified  that 
there  were  four  things  he  told  the  excursionist  to  do: 
Always  to  hold  the  reins;  always  to  keep  their   feet  in 


the  stirrups;  to  try  and  keep  their  mules  as  close  to  each 
other  as  they  could;  and  not  to  get  off  and  on  their  mules 
unless  he  was  there  to  help  them.  That  a  good  half  of 
the  time  that  they  were  on  the  trail  he  was  turning  back 
so  that  he  could  see  the  party  and  that  when  he  was  not 
doing  that  he  was  generally  on  a  switch  back  where  they 
are  right  in  front  of  him  as  they  are  coming  down.  Con- 
sequently, he  practically  always  was  able  to  see  them  [242- 
243]  ;  that  he  observed  nothing  unusual  about  ''Chiggers'' 
up  to  Indian  Gardens  and  received  no  complaints  [242- 
243] ;  that  he  was  not  informed  at  Indian  Gardens  or  any- 
where in  that  vicinity  that  there  had  been  any  trouble 
with  "Chiggers"  [244-245]  ;  that  he  doesn't  remember  if 
anyone  moved  on  a  different  mule  before  leaving  Indian 
Gardens  as  that  often  happens  [245] ;  that  he  noticed 
nothing  unusual  after  leaving  Indian  Gardens  [246],  but 
that  the  mules  do  stay  just  as  close  together  as  they  can, 
and  that  some  will  put  their  heads  right  up  behind  the 
other  mules'  rear  ends  and  sometimes  walk  along  in  that 
fashion  [246]  ;  that  he  saw  appellee  fall  off  and  that  ap- 
pellee was  in  the  air  as  if  he  were  making  a  dive  over 
the  mule's  head.  He  did  not  observe  the  mule  at  'this 
time  [247]. 

Over  the  objection  of  appellants   [287-292],  the  Court 
instructed  the  jury  as  follows   [300]  : 

"The  defendant  was  not  an  insurer  of  the  safety 
of  the  plaintiff.  The  plaintiff  assumed  all  risks  which 
he  knew,  or  in  the  exercise  of  ordinary  care  should 
have  know,  were  inherent  in  the  trip;  but  the  plaintiff 
did  not  assume  any  risk  which  was  proximately 
caused  by  failure  of  the  defendant,  either  before  or 
at  the  time  of  the  accident,  to  exercise  ordinary  care 
under  the  circumstances." 
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IV. 
Burden  of  Proof  on  Appellee. 

The  owner  of  a  horse  or  mule  hiring  the  same  to  an- 
other is  not  an  insurer.  The  burden  of  proof  is  upon  a 
plaintiff  to  prove  that  the  mule  was  vicious  and  unsuitable 
for  the  purpose  for  which  it  was  hired,  and  further,  he  is 
required  to  prove  that  the  defendant  knew,  or  by  the  ex- 
ercise of  reasonable  care  should  have  known,  that  fact. 

Dam  V.  Lake,  6  Cal.  (2d)  395,  57  P.  (2d)   1315; 

Kersten  v.   Young,  52  Cal.  App.    (2d)    1,   125  P. 
(2d)  501; 

Heath  v.  Fria^ia,  50  Cal.  App.   (2d)   598,  123  P 
(2d)  560. 

V. 

Prejudicial  Error  in  the  Admission  of  Evidence. 

The  witnesses  for  the  appellant  testified  at  length  as  to 
the  thorough  training  which  was  given  the  mules  before 
they  were  allowed  to  carry  excursionists  down  the  trail. 
They  testified  that  the  particular  mule  ''Chiggers"  had  re- 
ceived this  training  and  was  an  especially  gentle  animal. 
There  was  absolutely  no  evidence  as  to  any  previous  con- 
duct upon  the  part  of  ''Chiggers"  indicating  that  he  was 
unfit  for  the  purpose  of  carrying  excursionists. 

The  evidence,  however,  established  that  some  time  after 
leaving  Indian  Gardens  "Chiggers"  did  buck  and  threw 
appellee  to  the  ground. 

Two  main  questions  of  fact  are  involved  in  this  case: 
Was  "Chiggers"  unfit  for  the  purpose  for  which  he  was 
being  used  and,  if  so,  did  or  should  appellant  have  known 
of  this  fact? 
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The  only  evidence  in  support  of  appellee's  case  is  that 
dealing  with  the  conduct  of  "Chiggers''  on  this  particular 
trip  prior  to  the  time  of  the  accident. 

It  was  a  close  question  as  to  whether  this  evidence  was 
sufficient  to  support  findings  in  favor  of  appellee  on  these 
two  points.  On  the  previous  trial,  with  substantially  simi- 
lar evidence,  the  learned  trial  court  felt  the  evidence  was 
as  a  matter  of  law  insufficient.  On  appeal  this  Court 
reached  the  contrary  conclusion.  One  Justice,  however, 
was  of  the  opinion  that  since  the  case  was  tried  before  a 
court  without  a  jury,  the  decision  of  the  trial  court  should 
have  been  affirmed.  {Mate as  v.  Harvey,  146  F.  (2d) 
989,  993-994.)  The  least  that  can  be  said  is  that  the  evi- 
dence would  have  supported  a  verdict  and  judgment  for 
appellant. 

It  is,  therefore,  readily  seen  that  any  evidence  as  to 
how  the  mule  acted  from  the  time  appellee  got  on  it  at  the 
corral  is  extremely  important,  and  any  error  committed 
in  connection  with  the  admission  of  such  evidence  would 
necessarily  be  highly  prejudicial. 

Appellee  himself  and  Mrs.  Vogel  were  each  permitted 
to  testify  as  to  conversations  which  are  claimed  to  have 
taken  place  between  appellee  and  Mr.  Boles,  another  ex- 
cursionist, between  the  start  of  the  trip  and  the  arrival 
at  Indian  Gardens. 

Thus  appellee  was  allowed  to  testify,  over  objection  of 
the  appellant,  as  follows   [121-122]  : 

"A.  Well,  he  asked  me  if  I  had  ever  ridden  be- 
fore. I  told  him  no;  I  had  ridden  burros  when  I  was 
a  child  and  nothing  since  then.  I  asked  him  if  he 
was  an  experienced  rider.  He  said  he  was  practically 
born  on  a  mule;  he  had  been  on  a  mule  since  he  was 
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two  years  old,  had  been  in  pack  trains,  most  every- 
thing. 

This  was  not  at  one  particular  time.  It  was  a  little 
bit  at  particular  different  intervals.  He  offered  to 
trade  mules  with  me.  I  told  him  I  would  like  to  get 
off  the  mule  I  had  but  I  wouldn't  expect  him  to 
change  with  my  mule.  He  assured  me  he  could  handle 
most  anything.  That  was  on  the  way  down  to  Indian 
Gardens." 

Later  Mrs.  Vogel  was  allowed  to  testify,  again,  over 
the  objection  of  appellant  as  follows  [156-162]  : 

"A.  Well,  it  started  at  the  top  of  the  trail  and 
Mr.  Boles,  one  of  the  first  things  I  remember  was 
that  Mr.  Boles  said,  'What  is  the  matter  with  that 
ornery  mule?    Does  he  have  a  bee  in  his  bonnet?' 

The  Court:     'Said  that  to  whom?' 

The  Witness:  'He  to  Mr.  Mateas.  And  I  could 
hear  everything  he  said,  because  I  was  in  front  of 
him.' 

Q.  (By  Mr.  Lincoln)  :  'Did  Mr.  Mateas  say 
anything  to  that?'  A.  Oh,  they  just  laughed  about  it. 
And  then  frequently  Mr.  Boles  tried  to  give  him  ad- 
vice about  how  to  handle  the  mule.  Mr.  Boles  is  head 
of  the  Sierra  Pack  Train  in  the  Sierras.' 

A.  Yes.  I  can't  remember  the  exact  conversa- 
tions that  took  place,  but  I  know,  for  one  thing,  they 
talked  about  maybe  it  would  be  better  for  him  to  get 
off  and  lead  the  mule.' 


The  Witness :      'Well,   they  kept  kind  of  kidding 
him  about  the  mule  and — I  don't  know.'  " 
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There  is  no  evidence  that  these  conversations  were 
within  the  hearing  of  the  guide  who  was  the  only  em- 
ployee of  appellant  with  the  party.  On  the  other  hand, 
there  is  testimony  that  from  the  position  of  the  guide  at 
the  head  of  the  line  he  could  not  have  heard  what  was  said 
between  the  riders  of  the  two  mules  last  in  the  line  [182- 
183]. 

These  conversations  were  pure  hearsay  as  far  as  ap- 
pellant is  concerned.  In  so  far  as  they  related  what  was 
said  by  appellee,  they  were  also  self-serving  declarations. 

The  rule  against  the  admission  of  hearsay  evidence  is 
not  a  mere  technical  rule  of  evidence,  but  is  based  on 
public  interest  and  to  avoid  the  inherent  weakness  of  such 
evidence. 

Englebritson  v.  I.  A.  C,  170  Cal.  793,  797-799, 
151  Pac.  421. 

The  rule  prohibiting  the  admission  of  self-serving  dec- 
larations and  of  evidence  of  conversations  outside  the 
presence  of  the  party  against  whom  such  evidence  is  of- 
fered is  established  by  a  long  line  of  cases,  of  which  we 
will  cite  the  Court  to  the  following: 

Turner  v.  Turner,  187  Cal.  632,  637-638,  203  Pac. 
109; 

Schults  V.  McLean,  76  Cal.  608,  609,  18  Pac.  775; 

Chapman  v.  Neary,  115  Cal.  79,  83,  46  Pac.  867; 

Ambrose  v.  Hyde,  145  Cal.  555,  558-559,  79  Pac. 
64; 

Coulter  Dry  Goods  v.  Manford,  38  Cal.  App.  231, 
234,  175  Pac.  900; 

Bituminized  B.  &  T.  Co.  v.  Simons  Brick  Co.,  183 
Cal.  687,  695-696,  192  Pac.  528. 
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It  is  true  that  the  Court  received  the  evidence  as  to 
these  conversations  to  show  what  was  said,  but  not  as 
proof  of  the  truth  of  what  was  said  [121,  158].  We 
confess  that  we  are  at  a  loss  to  understand  the  ruHng  of 
the  Court.  What  is  the  materiaHty  of  what  was  said  un- 
less the  saying  thereof  tended  to  prove  its  truth?  If  the 
mule  had  been  acting  up  during  the  trip,  it  made  no  dif- 
ference whether  or  not  appellee  had  complained  to  any 
other  excursionist  or  w^hether  or  not  any  other  excursion- 
ist had  offered  to  exchange  mules.  If  the  mule  was  unfit 
to  carry  excursionists,  recovery  by  appellee  in  nowise  de- 
pends on  what  he  said  about  the  mule  to  others  than  to 
appellant's  employees  or  what  any  such  other  person  may 
have  said  to  him.  On  the  other  hand,  if  the  mule  did  not 
act  up  or  if  it  was  fit  for  the  purposes  for  which  it  was 
to  be  used,  no  amount  of  complaints  by  appellee  or  re- 
marks by  third  persons  could  afifix  liability  on  appellant. 

By  admitting  the  evidence  over  objection,  the  Court 
necessarily  informed  the  jury  that  it  had  materiality,  that 
is,  that  it  tended  to  prove  some  fact  in  issue.  Whether  or 
not  appellee  and  Mr.  Boles  had  a  conversation  before 
reaching  Indian  Gardens  was  not  a  fact  in  issue.  There- 
fore, the  jury  must  have  concluded  that  the  evidence  of 
these  conversations  tended  to  prove  something  beyond  the 
mere  fact  of  the  conversations  having  taken  place.  The 
only  thing  which  they  could  possibly  conclude  that  the  con- 
versation tended  to  prove  was  that  the  mule  had  acted 
u])  even  before  it  reached  Indian  Gardens.  The  jury  must 
ha\c  understood  the  ruling  of  the  Court  to  mean  that  in 
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arriving  at  their  verdict  upon  the  issues  submitted  to 
them,  and  if  they  found  the  conversations  to  have  taken 
place,  then  they  were  to  give  weight  to  them  as  tending 
to  estabhsh  the  conduct  of  the  mule  on  its  way  down  the 
trail. 

It  cannot  be  determined  what  weight  the  jury,  as  a 
practical  matter,  did  give  to  this  testimony  in  reaching  its 
conclusion  on  the  controverted  point  as  to  the  conduct  of 
the  mule  prior  to  the  accident.  In  view  of  the  fact  that 
the  hearsay  evidence  and  self-serving  declarations  thus  ad- 
mitted in  evidence  over  appellant's  objection  bore  directly 
on  this  controverted  fact,  one  of  the  main  issues  in  this 
case,  the  error  in  admitting  the  evidence  must  be  con- 
sidered prejudicial. 

Nishi  V.  Inogiichi,  116  Cal.  App.  398,  401-403,  2 
P.  (2d)  864; 

Davis  V.  Robinson,  50  Cal.  App.   (2d)   700,  705, 
125  P.  (2d)  572. 
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VI. 

Prejudicial  Error  in  Instructing  the  Jury  That  Appel- 
lee Did  Not  Assume  Risk  Occasioned  by  Negli- 
gence on  the  Part  of  Appellant. 

Over  the  objection  of  defendant  [287-292],  the  Court 
instructed  the  jury  as  follows  [300]  : 

'The  defendant  was  not  an  insurer  of  the  safety 
of  the  plaintiff.  The  plaintiff  assumed  all  risks  which 
he  knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  were  inherent  in  the  trip;  but  the  plain- 
tiff did  not  assume  any  risk  which  was  proximately 
caused  by  failure  of  the  defendant,  either  before  or 
at  the  time  of  the  accident,  to  exercise  ordinary  care 
under  the  circumstances." 

This  is  an  instruction  to  the  effect  that  even  though 
appellee  may  have  known  that  appellant  was  negligent  in 
furnishing  him  a  mule  which  was  unfit  to  be  ridden  by  him 
upon  the  excursion,  nevertheless,  as  a  matter  of  law,  ap- 
pellee did  not  assume  the  risk  of  riding  that  mule  even 
after  he  had  an  opportunity  at  Indian  Gardens  to  refuse 
to  continue  to  do  so. 

It  is  a  well  established  rule  of  law  ''he  who  consents  to 
an  act  is  not  harmed  by  it"  and  that  a  person  who  volun- 
tarily continues  to  participate  in  a  venture  after  a  knowl- 
edge of  its  danger,  whether  occasioned  by  the  negHgence 
of  another  or  not,  cannot  recover  from  an  injury  resulting 
from  that  venture. 

Valencia  v.  San  Jose,  21  Cal.  App.   (2d)  469,  69 
P.  (2d)  480; 
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Weiss  V,  Davis,  28  Cal.  App.  (2d)  240,  242-243, 
82  P.  (2d)  487,  488. 

In  the  present  case,  the  very  foundation  of  appellee's 
claim  is  that  before  reaching  Indian  Gardens  he  knew 
that  the  mule  was  unsafe  and  that  he  was  unable  to  handle 
it.  According  to  appellee's  theory,  he  protested  when  at 
Indian  Gardens.  Appellee  does  not  claim  that  the  guide 
then  told  him  that  the  mule  was  safe  and  convinced  him 
against  his  better  judgment  that  he  should  continue  to 
ride  the  mule.  All  he  claims  is  that  after  having  protested 
and  told  the  guide  that  he  could  not  handle  the  mule,  the 
guide  directed  him  to  remount  the  mule  and  that  he  did  so. 

We  submit  that  it  is  at  least  a  question  of  fact  to  be 
determined  by  the  jury  whether  or  not  plaintiff's  conduct 
in  so  remounting  the  mule  and  continuing  to  ride  him 
amounted  to  an  assumption  of  risk;  that  appellant's  re- 
quested instruction  No.  27  which  was  refused  by  the 
Court  [40]  correctly  states  the  law;  and  that  the  giving 
of  the  instruction  actually  given  by  the  trial  court  consti- 
tutes reversible  error. 
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VII. 
Conclusion. 

Wherefore,  it  is  respectfully  submitted  that  the  trial 
court  committed  reversible  error,  both  in  the  admission 
of  the  testimony  of  the  conversations  had  by  appellee  out- 
side the  preesnce  of  hearing  of  any  employee  of  appellant, 
and  also  in  instructing  the  jury  that  as  a  matter  of  law 
appellee  had  not  assumed  the  risk  of  continuing  to  ride 
that  mule  even  if  it  had  been  negligence  upon  the  part 
of  appellant  to  have  furnished  him  with  that  mule. 

It  is,  therefore,  respectfully  submitted  that  the  judg- 
ment in  this  case  should  be  reversed. 

Respectfully  submitted, 

Walter  O.  Schell, 
Gerald  F.  H.  Delamer, 

Attorneys  for  Defendant  and  Appellant. 
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Fred  Harvey,  a  corporation, 

vs. 

Elmer  Mateas, 


Appellant, 


Appellee. 


APPELLEE'S   BRIEF. 


Appellee's  Criticism  of  Appellant's  Argument. 

(Figures  in  brackets  refer  to  pages  in  the  printed  tran- 
script.) 

Appellants  synopsis  of  the  pleadings,  and  such  portion 
of  the  evidence  which  is  favorable  to  him,  is  fairly  cor- 
rect, but  has  many  omissions  and  errors  which  will  be  re- 
viewed as  we  proceed. 

Appellant  has  an  error  in  his  very  first  paragraph 
(Brief  1). 

In  the  former  case  to  which  he  refers,  in  which  these 
same  parties  were  actors,  there  was  no  motion  to  dismiss. 
On  the  contrary,  a  motion  for  nonsuit  was  granted. 
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Appellant's  most  flagrant  omission  is  the  testimony  of 
appellee  and  appellee's  wife  as  to  what  they  heard  the 
appellant's  investigator  read  to  them  [186  to  197]  when 
Mr.  Mateas  was  in  the  hospital,  suffering  intense  pain,  a 
short  time  after  the  injury.  The  investigator  asked  ques- 
tions, on  the  representation  that  he  was  doing  this  for  the 
purpose  of  settlement  [188]  and  that  such  settlement 
would  follow  shortly;  he  then  wrote  something  on  a  pa- 
per [188];  he  refused  to  give  either  Mr.  Mateas,  or  his 
wife,  a  copy,  or  permit  them  to  read  this  paper  [188- 
189] ;  but  he  then  read  something  to  them,  supposedly 
all  the  words  which  he  had  written.  Did  he?  Or  did  he 
not  read  all?  He  is  not  produced!  Mr.  Mateas  and  his 
wife  say  the  portion  upon  which  appellant  lays  so  much 
stress  was  not  read  to  them;  they  never  read  the  paper 
until  it  was  produced  in  Court  [186-189].  Appellant  can- 
not then  in  good  conscience  rely  upon  it! 

Appellant  states  as  a  proposition  of  law: 

"The  owner  of  a  horse  or  mule  hiring  the  same  to 
another  is  not  an  insurer."    (Brief  10,  par.  IV.) 

In  the  immediately  preceding  paragraph  (Brief  9)  ap- 
pellant objected  to  an  instruction  containing  the  same 
statement,  ''The  defendant  was  not  an  insurer  of  the 
safety  of  the  plaintiff." 

Appellant  admits  this  statement  on  one  page,  but  ob- 
jects to  an  instruction  which  embodies  it  ten  lines  before. 
Just  where  does  appellant  stand?  Which  side  of  the  legal 
fence  is  he  on — or  both? 

Appellant  may  answer  that  he  objected  to  the  whole  in- 
struction, and  could  not  separate  the  two  sentences  in  it. 
And  why  not?  Perhaps  if  he  had  attempted  to  do  so,  the 
Court  might  have  agreed  with  him.     Since  he  did  not  do 
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so,  and  since  he  must  accept  his  own  objection  to  the  whole 
paragraph  (Brief  10)  he  then  again  contradicts  the  im- 
mediately following  statement.  Or  will  appellant  admit 
that  the  Harvey  Company  was  an  insurer?  If  appellant 
accepts  a  portion  of  a  statement  by  admitting  it,  mustn't  he 
accept  the  balance — when  he  does  protest  it? 

The  balance  of  the  criticised  instruction  is  the  same  as 
the  question  of  whether  ''Chiggers"  was  unfit  for  the 
purpose.      Evidently  he   was. 

No  fit  and  proper  mule  would  buck  off  a  paying  pas- 
senger, and  cause  a  lawsuit  lasting  for  six  years! 

"The  only  evidence  in  support  of  appellee's  case  is 
that  dealing  with  the  conduct  of  'Chiggers'  on  this 
particular  trip  prior  to  the  time  of  the  accident." 
(Brief  11.) 

Appellant  is  much  mistaken.  Appellee  is  concerned 
also  with  the  conduct  of  appellant's  employees  in  permit- 
ting this  mule,  fresh  from  pasture,  to  make  the  trip,  any- 
way, and  compelling  appellee  to  ride  this  mule,  after  criti- 
cism of  its  actions.  Appellant's  witnesses  told  with  great 
detail  the  precise  methods  taken  to  toughen  the  mules  so 
they  would  be  safe  to  carry  passengers  [93,  94,  207,  210]. 
Appellant's  brief  carefully  omits  this   (Brief   10-8). 

Appellant  casually  refers  to  Bradley  [207-210]  but 
omits  the  equally  important  details  given  by  Mr.  Ennis, 
Sr.,  assistant  manager  of  the  transportation  department 
of  Harvey  Company   [93-94] : 

"He  (the  mule)  runs  on  pasture  all  winter  with- 
out shoes.  The  first  thing  that  is  done  is  shod,  and 
then  he  is  put  on  a  two-day  trip,  which  is  an  easy 
trip.  The  mule  is  too  soft  to  make  the  round  trip 
up  and  down  the  canyon  in  one  day;  so  he  is  put  on 
the  two  day  trip,  and  that  is  the  way  they  are  hard- 
ened up  to  the  trail." 


Evidently  this  dear  little  pet  was  too  soft  to  make  half 
a  trip  in  half  a  day. 

''It  is  a  close  question  as  to  whether  this  evidence 
(Chigger's  conduct  prior  to  the  accident)  was  sufficient 
to  support  findings  in  favor  of  appellee  on  these  two 
points"  (Brief  11).  What  more  evidence  would  be  nec- 
essary than  there  is,  to  at  least  support  a  prima  facie 
case?  No  one  disputes  the  fact  that  ''Chiggers"  did  not 
stay  in  line  as  a  mule  was  intended  to  do,  nor  that  Mr. 
Mateas  could  not  handle  him,  nor  that  mules  were  at- 
tempted to  be  changed  at  Indian  Gardens  —  for  some 
reason. 

Appellant  thus  concedes  that  if  there  was  such  evidence, 
it  would  be  sufficient  to  support  the  judgment.  *'It  was 
a  close  question"  (Brief  11).  The  jury  decided  this 
''close  question"  adversely  to  him.  Reviewing  courts  do 
not  substitute  their  findings  of  fact  for  those  of  the  jury. 

"On  the  previous  trial,  with  substantially  similar  evi- 
dence, the  learned  trial  Court  felt  the  evidence  was,  as  a 
matter  of  law,  insufficient"  (Brief  11).  Appellant  is  also 
in  error  in  this  statement.  There  was  not  "substantially 
similar  evidence."  Neither  Mrs.  Vogel,  nor  Mrs.  Rayle 
testified;  the  report  of  the  investigator  was  not  produced; 
young  Ennis  was  not  presented;  no  jury  was  present. 
That  appeal  was  decided  upon  an  entirely  different  law 
point — and  was  reversed. 

"Any  error  committed  in  connection  with  the  admis- 
sion of  such  evidence  (as  to  how  the  mule  acted  down 
the  trail)  would  necessarily  be  highly  prejudicial"  (Brief 
11).  Not  necessarily  so,  since,  after  all,  the  jury  is  con- 
cerned only  with  the  determination  as  to  facts.  No  error 
is   charged   as   being   committed    in   connection   with    the 
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admission  of  evidence  as  to  how  the  mule  acted  down  the 
trail. 

In  several  instances  it  would  seem  that  appellant  argues 
himself  out  of  court — so  to  speak. 

"Any  evidence  as  to  how  the  mule  acted  from  the  time 
appellee  got  on  it  at  the  corral  is  extremely  important" 
(Brief  11).  As  appellant  admits  that,  then  no  conver- 
sation between  Mr.  Boles  and  Mr.  Mateas,  whether  over- 
heard, or  reported,  by  Mrs.  Vogel,  could  change  the  act 
of  the  mule.  If  the  conversation  did  not  change  the  ac- 
tions of  the  mule,  then  it  could  not  be  vital.  Mrs.  Vogel 
testified  [152-153],  and  Mrs.  Mateas  [173]  also,  to  what 
they  actually  saw  with  their  eyes.  This  could  not  be 
hearsay,  nor  does  appellant  charge  that  it  is.  He  worries 
only  about  the  conversations.  The  Court  did  not  admit 
this  conversation  to  bind  the  appellant  [156,  157,  158, 
159].  He  admitted  it  as  being  an  experience  down  the 
trail,  just  as  if  some  member  of  the  party  had  caught  a 
butterfly. 

Mrs.   Mateas  testifies    (going  down  the  trail)  : 

<<*  *  *  I  would  notice  when  I  would  look  back 
to  see  how  he  (Mr.  Mateas)  was  doing,  and  I  would 
notice  the  mule  at  different  times  try  to  pass  the 
other  two  mules  ahead  of  him"   [173]. 

Mrs.  Vogel  testifies  as  to  what  she  saw  of  the  actions 
of  ''Chiggers"  while  going  down  the  Canyon:  "It  ap- 
peared to  me  that  he  bucked — it  caused  such  a  commotion 
every  time,  which  was  at  least  a  dozen  times"    [153]. 

Other  experiences  down  the  trail  were  testified  to  with- 
out objection;  the  stop  for  photographs  [241];  the  stops 
for  rest;  the  stop  to  cinch  the  mules  [242];  the  advice 
(orders)  given  by  the  guide  as  to  how  the  party  should 


conduct    themselves    [242];    the    squeak    of    leather;    the 
noise  of  iron  hoofs  on  dirt  and  gravel. 

''If  the  mule  was  unfit,  *  *  *  recovery  by  appel- 
lee in  no  wise  depends  on  what  he  said  about  the 
mule  to  others,  than  to  appellant's  employees,  or 
what  any  of  such  other  persons  may  have  said  to 
him"  (Brief  11).  If  recovery  does  not  depend  on 
the  conversation  down  the  trail,  then  it  could  work  no 
harm  to  appellant.  How  does  one  determine  ''material- 
ity"? Isn't  this  the  test?  "If  this  testimony  were  omit- 
ted entirely,  would  there  be  enough  left  without  it?"  If 
we  are  correct  in  this  laymen's  definition,  then  we  ask 
"If  Mrs.  Vogel's  testimony  as  to  what  she  heard  down 
the  trail  were  omitted,  would  there  be  sufficient  testi- 
mony left  to  uphold  the  verdict"?  Since  the  answer  is 
"Yes,"  then  why  all  the  pother! 

Appellant's  answer  is  (Brief  11)  that  by  admitting 
this  evidence,  the  Court  gave  the  jury  an  idea  that  in 
some  way  (which  is  unexplained)  the  evidence  was  ma- 
terial— or  tended  to  prove  some  fact  in  issue.  Such  an 
intelligent  jury  could  not  have  received  such  impression 
from  the  statements  carefully  made  by  the  Court  several 
times.  The  Court  was  most  careful  that  the  jury  should 
NOT  receive  the  impression  which  appellant  suggests  [158, 
159].  The  Court  received  the  testimony  for  a  limited 
purpose  only    [120-121]. 

"The  only  thing  which  they  (the  jury)  possibly  could 
conclude  that  the  conversation  tended  to  prove,  was  that 
the  mule  acted  up  even  before  it  reached  Indian  Gar- 
dens" (Brief  11).  They  didn't  need  any  more  evidence 
than  they  already  had  from  Mr.  Mateas  [118];  Mrs. 
Mateas   [192,   193-172];  Mrs.  Vogel's  own  observations 
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[163]  as  well  as  theirs  and  Mrs.  Rayles  [203]  testi- 
mony, of  the  conversations  with  the  guide  at  Indian  Gar- 
dens. Even  he  admits  there '  was  talk  there  about  the 
mules.  If  there  are  several  conclusions  which  can  be 
reached,  it  is  not  for  appellant  to  say  that  the  one  he 
prefers  is  the  only  one  possible. 

Appellant  contradicts  himself  when  he  says  ''If  the 
mule  had  been  acting-  up  during  the  trip,  it  made  no  dif- 
ference whether  or  not  appellee  had  complained  to  any 
other  excursionist,  or  whether  or  not  any  other  excur- 
sionist had  offered  to  exchange  mules''  (Brief  14).  Then 
again,  Mrs.  VogeFs  report  of  conversations  would  be  of 
no  injury  to  appellant. 

"Whether  or  not  appellee  and  Mr.  Boles  had  a  con- 
versation before  reaching  Indian  Gardens  was  not  a  fact 
in  issue"  (Brief  14).  Then  why  worry  about  the  repe- 
tition of  that,  or  any  conversation?  It  is  never  possible 
in  a  trial  to  keep  from  the  jury  every  fact  of  which  de- 
fendant does  not  approve.  There  were  many  other  facts 
which  were  ''not  in  issue,"  yet  testified  to  by  witnesses 
for  each  of  the  litigants. 

Appellant  then  tries  sophistry.  He  is  first  talking  about 
Mrs.  Vogel's  testimony  as  to  conversations;  then  he  uses 
this  as  inclusive  in  his  term  "any  evidence,"  and  then  — 
basing  his  conclusion  on  a  false  premise  and  incorrect  ar- 
guments,— he  propounds  this  heavy  conclusion,  "any  error 
connected  with  the  admission  of  such  evidence  (that  is, 
any  evidence  as  to  how  the  mule  acted — not  any  evidence 
as  to  what  Mrs.  Vogel  heard)  is  prejudicial."  This  reas- 
oning is  vicious,  unless  discovered  and  commented  upon. 

Robert  Ennis,  the  guide,  did  not  testify  that  he  did  not 
hear  this  conversation  on  the  trail.     He  half-heartedlv 


says  he  didn't  ''Hear  anybody  making  any  complaint  about 
the  manners  of  Chiggers"  [243 J.  He  had  never  used 
'^Chiggers"  before  [240]. 

Mr.  Wilson  and  Mr.  Ennis  [102]  also  say  that  '*Chig- 
gers"  was  more  often  used  as  a  guide  mule — he  was  so 
sweet,  and  gentle  and  kind,  and  loving,  and  like  a  pet!  [99- 
179].  In  that  case,  it  was  even  more  careless  for  appel- 
lant's employees  to  place  this  mule  as  last  in-line  on  his 
first  day  after  pasture.  As  men  with  many  years'  ex- 
perience in  the  pecularities  of  mule  nature — they  knew — 
or  should  have  know^n,  what  *'Chiggers"  reaction  would 
be  when  given  a  place  in  the  rear,  when  he  had  been  so 
often  in  the  lead.  Such  ignominy  would  meet  with  only 
one  result — his  mulelike  desire  to  acquire  his  more  nor- 
mal, customary  place  in  the  front  of  the  line,  from  which 
he  had  been  demoted — and  on  his  very  first  day,  too ! !  He'd 
"show  'em."  He  would  get  to  the  front,  and  if  they 
wouldn't  recognize  his  rights,  he  would  get  rid  of  his 
incubus.  K  this  was  just  an  ordinary  plow  mule,  you 
couldn't  give  it  credit  for  such  intellect — but — according 
to  the  praise  of  appellant's  witnesses,  they  wouldn't  be 
surprised  if  "Chiggers"  talked — of  course,  in  a  soft,  me- 
lodious voice! 

"The  jury  must  have  understood  the  ruling  of  the 
Court  to  mean  that  in  arriving  at  their  verdict  upon  the 
issues  submitted  to  them,  and  if  they  found  the  conversa- 
tions to  have  taken  place,  then  they  were  to  give  weight 
to  them  as  tending  to  establish  the  conduct  of  the  mule 
on  its  way  down  the  trail"  (Brief  14,  15).  How  can 
anyone  determine  whether  or  not  any  particular  evidence 
makes  an  impression  upon  a  jury?  The  appellee  has  just 
as  much  right  to  argue  that  the  jury  did  not  consider  this 
conversation  at  all,  in  arriving  at  their  verdict;  that  they 


did  not  need  to,  as  there  was  plenty  of  evidence  before 
them  on  which  their  verdict  could  be  based,  and  on  which 
this  Court  would  uphold  it. 

All  appellant's  witnesses  (except  the  physicians)  were 
employees,  or  former  employees  for  many  years,  of  the 
Harvey  Company.  Their  testimony  was  most  naturally 
influenced  by  this  relationship. 

Mr.  Wilson,  brought  here  from  Alameda  by  appellant, 
says  that  from  a  lead  position  he  could  not  hear  conver- 
sations taking  place  two  mules  from  the  rear.  He  was 
talking  about  a  string  of  ten  mules,  which  is  his  usual 
[182]  and  customary  number  [183].  He  did  not  say, 
nor  did  anyone  say,  that  the  guide  could  not  hear  con- 
versations only  five  mules  back.  Nor  was  he  talking 
about  this  occasion.  Mr.  Mateas  was  and  is  a  very  deaf 
man,  carrying  with  him  at  all  times  a  necessary  hearing 
aid  [102-103].  Therefore  it  is  necessary  to  speak  much 
louder  to  him  than  it  is  to  ordinary  persons.  There  was 
no  noise  in  the  canyon — except  the  squeak  of  the  leather 
and  the  slither  of  the  hoofs  of  the  mules  [182].  These 
were  ordinary,  customary  and  expected  sounds  to  the 
guide.  This  Court  will  take  judicial  notice  that  a  person 
does  not  usually  take  special  notice  of  those  sounds  to 
which  he  is  accustomed,  or  which  he  expects.  The  ear 
will  ignore  them.  He  will,  however,  notice  sounds  which 
are  out  of  the  ordinary,  or  unexpected.  Therefore,  it  was 
most  natural  that  the  guide  could,  and  probably  did  hear 
this  conversation  which  must  have  been  carried  on  in  a 
very  loud  tone  by  Mr.  Boles. 

The  guide  says  he  did  not  remember  the  talks  at  In- 
dian Gardens  about  ''Chiggers"  actions,  and  Mr.  Ma- 
teas' fear,  but  probably  the  jury  did  not  believe  him.  His 
answer  was  not  a  very  convincing  one  [244]. 
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Appellant's  authorities  are  not  helpful  to  his  conten- 
tions: 

"However,  irrespective  of  the  question  of  evidence, 
it  is  well  settled  that  the  giving  of  correct  instruc- 
tions upon  an  abstract  proposition  of  law  not  en- 
tirely applicable  to  the  circumstances  of  a  particular 
case  does  not  warrant  a  reversal  unless  it  clearly  ap- 
pears that  the  jury  was  misled  thereby  to  the  preju- 
dice of  the  appealing  party. 

And  in  the  present  case,  even  though  it  be  assumed 
that  the  evidence  above  narrated  was  not  enough  to 
warrant  the  giving  of  the  two  instructions  under  con- 
sideration, Appellants  have  not  suggested  any  facts, 
nor  presented  any  argument  to  show  that  the  jury 
was  misled  thereby  to  appellant's  prejudice." 

Valencia  v.  San  Jose.  21  Cal.  App.  (2d)  469,  475. 

Nor  is  Weiss  v.  Davis,  28  Cal.  App.  (2d)  240,  of 
value  to  appellant. 

The  contention  was  there  raised  that  by  plaintiff's  im- 
plied consent  to  the  excessive  speed  of  the  auto  in  which 
he  was  riding,  he  thereby  assumed  all  risk  of  injury.  The 
Court  there  said: 

"that  contention  is  too  broad"  (at  p.  243).  "*  *  * 
Granting  that  the  plaintiff  assumed  the  risk  of  trav- 
eling 75  miles  per  hour,  there  is  nothing  in  the  rec- 
ord showing  he  assumed  the  additional  risks  just 
mentioned  above." 

Weiss  V.  Davis,  28  Cal.  App.   (2d)   240,  244. 

So  with  us.  If  it  could  be  said  that  Mr.  Mateas  as- 
sumed the  risk  of  the  acts  of  the  mule  before  Indian  Gar- 
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dens,  he  certainly  did  fiot  assume  the  greater  risk  of  be- 
ing bucked  off — a  risk  of  which  he  had  no  warning — 
certainly  not  from  appellant. 

He  was  entitled  to  obey  the  instructions  of  the  guide. 
Wasn't  the  guide  competent?  Then  when  he  ordered  that 
appellee  must  remount  "Chiggers,"  he  impliedly  said  the 
mule  was  as  safe  as  appellee  had  been  led  to  believe  when 
he  read  the  alluring  advertisement  about  the  surefooted 
animals  taking  thousands  down  this  same  trail  "in  safe- 
ty."  [Phf.  Ex.  1-P.] 

Appellant  evidently  takes  the  position  that  appellee 
should  not  have  ridden  '^Chiggers"  again  after  the  party 
arrived  at  Indian  Gardens.  What  else  would  he  do?  Walk 
back?  Or  be  left  there?  He  must  do  one  or  the  other 
— or  else  remount  his  mule. 

He  must  obey  the  guide. 

"He  (Bob)  said  we  were  all  to  ride  the  mules 
we  started  with  [163].  Bob  said  I  had  to  keep  the 
mule  I  started  with  ^  '^  *  Ennis  said  we  couldn't 
do  it  (change  mules)  [122].  We  had  to  remain  on 
the  mules  we  started  with  [123].  The  guide  made  him 
change  mules  [193].  Mr.  Ennis  made  them  resume 
their  own  mounts"    [203]. 

"Mrs.  Vogel:  I  heard  Bob  Ennis  tell  him  to  get 
back  on  his  own  mule,  on  the  mule  he  rode. 

The  Court:     Tell  who? 

The  Witness :  He  told — he  told  Mr.  Boles  to  ride 
his  mule  and  Mr.  Mateas  to  ride  his  mule. 

Q.  What,  if  anything  did  Mr.  Boles  answer? 
A.  Well,  he  said  that  he  was  afraid  that  Mr.  Ma- 
teas' mule  would  buck,  and  that  being  that  he  knew 
how  to  handle  mules  better,  why,  he  thought  he 
should  ride  him. 
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Q.  Well,  what  did  Bob  say  to  that?  A.  He 
said  that  we  were  all  to  ride  the  mules  we  started 
with"  [163]. 

Mrs.  Mateas  overheard  a  conversation  between  Mr. 
Boles  and  Bob   (Ennis)   at  Indian  Gardens: 

"I  overheard  Mr.  Boles  say  that  the  reason  they 
had  changed  mules  was  that  my  husband's  mule  was 
constantly  trying  to  pass  the  other  mules  and  get 
ahead  of  them  and  that  he  was  a  skittish  mule  and 
my  husband  was  afraid  of  the  mule,  and  that  he 
thought  or  he  knew  he  could  ride  the  mule  and  it 
would  be  a  better  idea  for  my  husband  to  ride  his 
mule,  Mr.  Boles'  mule''   [174]. 

Mr.  Mateas  testifies: 

''Bob  said  I  had  to  keep  the  mule  I  started  with. 
Mr.  Boles  told  him  that  I  had  a  skittish  mule  and 
that  his  mule  was  a  perfectly  safe  mule,  and  he  pre- 
ferred to  trade  over.  And  Ennis  insisted  we 
couldn't  do  it  [122].  We  had  to  remain  on  the 
mules  we  started  with"   [123]. 

Mrs.  Mateas  testifies: 

''Bob  (the  guide)  told  him  (Mr.  Mateas)  at  that 
time  that  we  had  to  remain  on  the  mules  we  were 
assigned  at  the  top  of  the  hill  [174].  They  then 
changed  back  [174].  This  was  when  my  husband 
was  on  the  other  mule  [192].  The  guide  made  him 
change  mules"    [193]. 

Mrs.  Rayle  testifies:  I  overheard  Mr.  Boles  talk  to 
the  guide  at  Indian  Gardens  [202]  "that  the  mule  Mr. 
Mateas  rode  bothered  him,  and  Mr.  Boles  wanted  to 
change  with  him,  and  they  did  that  at  Mr.  Boles'  sug- 
gestion I  203  I .  Mr.  Ennis  made  them  resume  their  own 
mounts"   [203 J. 
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Mrs.  Vogel  evidently  "hit  the  nail  on  the  head"  when, 
during  cross-examination  : 

"Q.  Have  you  discussed  this  matter  with  anybody 
before  coming  into  Court?  A.  Well,  I  have  told 
dozens  of  people  about  the  injustice  of  it     *     *     * 

Q.  You  are  interested  in  the  outcome,  are  you 
not?     A.     Well,  only  as  a  matter  of  justice/' 

(A  man  was  seriously  injured,  through  no  fault  nor 
desire  of  his  own,  in  June  1942.  We  are  now  nearing 
June  1948 — nearly  six  years — and  the  defendant  still  re- 
fuses to  recognize  any  duty  owed  to  customers.) 

Appellee  now  refers  this  Court  to  the  position  taken 
by  appellant  during  the  course  of  counsel's  argument  with 
the  trial  court  concerning  the  settlement  of  the  proposed 
jury  instructions  [250  to  308].  Both  sides  had  submitted 
their  respective  endeavors,  but  the  trial  Court,  more 
learned  than  counsel,  was  careful,  and  kind  enough,  to 
write  his  own  [254]. 

'The    Court:     The   law    raises    the    implied    war- 
ranty, if  nothing  had  been  said   [252]. 
Mr.  Lincoln:     Yes     *     *     * 

Mr.  Schell:  I  think  so.  That  would  be  implied 
warranty  Your  Honor  just  outlined. 

The  Court:  Do  you  gentlemen  view  this  transac- 
tion a  hiring  of  personal  property? 

Mr.   Schell:     Yes,   or  renting     *     *     * 

Mr.  Lincoln:     It  seems  to  me  so,  yes  Sir   [253]. 

The  Court:  *  *  *  j  j^^y^  come  to  the  con- 
clusion that  express  warranty  here  does  not  contain 
any  greater  content  than  implied  warranty  *  *  * 
[256]. 
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Mr.  Schell :  I  think  I  see  nothing  in  the  first 
nine   (to  criticize)      *     *     * 

Mr.  Lincohi:  I  had  no  criticism  of  all  of  them 
*     *     *''     [257]. 

Mr.  Schell  was  satisfied  with  instructions  1  to  11  [262]  ; 
No.  12  [264],  No.  13  [265],  No.  14  [266],  No.  15 
[266],  No.  16  [266],  No.  17  [267],  No.  18  [268],  No. 
19  [269],  No.  20  [269],  Nos.  21  to  35  [269,  270],  but 
desired  his  proposed  No.  27  to  be  included  [270  to  273]. 

''The  Court:  Your  instruction  No.  27  is  based 
upon  the  assumption  that  if  he  knows  of  a  risk  he 
assumes  it,  even  though  it  may  be  caused  by  a  breach 
of  warranty. 

Mr.  Schell :  T  think  this  is  a  standard  instruction 
on  the  assumption  of  risk,  this  27  and  28. 

The  Court:  I  think  the  case  you  put  [288]  the 
question  would  be  one  of  contributory  negligence  and 
not  assumption  of  risk,  because  it  presupposes  negli- 
gence of  the  defendant. 

Mr.  Schell:     Yes,  it  presupposes   [289]   *  *  *." 

*The  Court:  That  is  where  the  assumption  of 
risk  would  blend  into  your  contributory  negligence. 

Mr.  Schell :  Yes,  there  is  a  very  fine  line  of  de- 
marcation where  one  starts  and  the  other  stops.  It 
is  very  difficult. 

The  Court:  If  the  risk,  caused  by  certain  negli- 
gence of  the  defendant,  had  proceeded  for  such  a 
long  time  it  was  part  of  the  inherent  nature  of  the 
undertaking"    [291]. 

sif  ^^  ^^  >lf  ^1^  »lg  ^Ig  «^ 
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The  Court:  Do  you  gentlemen  have  any  further 
suggestions  or  comments  with  respect  to  the  intended 
instructions  now? 

Mr.  Schell:     Not  any  more.     >!^     *     * 

Mr.  Lincoln:     I  have  none;  no,  Sir"   [295]. 

The  Court  :**>««  Has  the  defendant  any  ex- 
ceptions to  note  on  the  record  with  respect  to  the  in- 
structions thus  far  given? 

Mr.  Schell:  No,  Your  Honor,  except  the  instruc- 
tion on  the — the  assumption  of  risk  *  *  *  jj^ 
other  words  he  assumed  any  risk,  even  though  that 
risk  might  have  been  caused  by  the  defendant  pro- 
vided that  plaintiff  knew  [307]. 

The  Court:  That  an  act  or  omission  of  the  de- 
fendant might  have  gone  on  for  a  sufficient  period 
of  time  back  to  prove  the  inherent  risk  of  the  enter- 
prise [307-308]. 

Mr.  Schell:     That  is  correct. 

The  Court:  And  have  been  known,  of  course,  to 
the  plaintiff,  or,  in  the  exercise  of  due  care,  he  should 
have  known.     That  is  your  contention? 

Mr.  Schell:     That  is  my  contention,  yes.  *  *  * 

The  Court:  I  have  in  mind  your  contention  on 
that.  I  think  that  is  the  law,  but  I  do  not  see  any 
application  of  it  to  this  case"    [308]. 

Cases  cited  by  appellant  (Brief  10)  are  livery  stable 
cases,  about  which  the  trial  Court  said:  'Tt  is  not  the 
usual  livery  stable  hiring  of  animals  because  of  the  control 
which  the  defendant  had  over  the  animal." 
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Summary  of  Appellant's  Brief. 

Appellant's  position  seems  to  be: 

(1)  That  it  was  improper  to  admit  Mrs.  Vogel's  re- 
port of  conversations  which  she  heard — assuming  that 
they  were  not  in  the  hearing  of  defendant. 

Appellee  answers: 

These  conversations  must  have  been  loud  enough  to  be 
heard  by  defendant's  employee;  even  if  they  were  not — 
their  admission  was  not  necessary  to  convince,  or  even  in- 
fluence, the  jury. 

(2)  Appellee  assumed  every  risk  which  ever  could  be 
thought  of  in  connection  with  riding  a  mule;  particularly 
the  risk  of  being  bucked  off  after  rest  at  Indian  Gar- 
dens, or  any  other  time. 

Appellee  answers: 

He  was  entitled  to  rely  upon  (a)  the  written  warranty 
|Pltf.  Ex.  1-P,  p.  106]  which  was  the  condition  prece- 
dent to  his  ride;  (b)  he  was  compelled  by  positive  orders 
from  appellant's  employee  to  place  himself  in  a  position 
which  he  could  not  have  known  to  be  dangerous  (because 
of  his  lack  of  experience  in  riding  mules),  and  which  that 
same  employee  should  have  known  to  be  dangerous — be- 
cause of  his  many  years  of  knowledge  of  mule  nature,  his 
experience  with  mules,  and  (most  important)  statements 
made  to  him  of  the  mule's  antics  and  appellee's  fear; 
(c)  it  is  evident  the  mule  had  not  been  sufficiently 
toughened  that  season,  as  required,  to  privilege  it  to  carry 
dudes. 
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Appellee's  Position  as  to  the  Law  Involved. 

(a)  This  Was  a  Jury  Trial  During  Which  There  Was 
a  Conflict  of  Evidence.  That  Conflict  the  Jury  Re- 
solved in  Favor  of  Appellee. 

"All  conflicts  must  be  resolved  to  support  the  ver- 
dict, and  in  favor  of  the  implied  findings  of  the  jury 
— since  it  is  the  sole  judge  of  the  credibility  of  the 
evidence  and  the  weight  of  the  evidence  *  *  * 
in  determining  whether  a  judgment  must  be  reversed 
because  of  errors  in  instructions,  we  are  required  to 
examine  the  entire  cause  including  the  evidence  and 
decide  whether  in  our  opinion  the  errors  have  re- 
sulted in  a  miscarriage  of  justice." 

Hohart  v.  Hohart,  28  Cal.   (2d)  412,  447. 

"Whether  the  evidence  is  clear  and  convincing 
must  be  determined  by  the  trial  Court  and  this  Court 
must  accept  the  determination  as  conclusive  if  there 
is  substantial  evidence  to  support  it.'' 

Baines  v.  Zuiehack,  84  A.  C.  A.  609,  614; 
Stromerson  v.  Averill,  22  Cal.    (2d)   808,  815. 

Even  if  the  trial  Court  did  err  in  admitting  the  testi- 
mony of  Mrs.  Vogel,  such  error  was  of  no  consequence: 

"The  general  rule  prevailing  in  California  on  this 
subject  is  this: 

"Where  there  is  competent  evidence  in  the  record 
which  supports  the  judgment  without  recourse  to  the 
testimony  erroneously  offered,  generally  the  error  is 
not  prejudicial,  as  it  will  be  presumed  on  appeal  that 
the  trial  Judge  considered  and  relied  upon  the  com- 
petent evidence  in  making  his  findings  and  rendering 
the  judgment.'' 

Keating  v.  Basich,  66  Cal.  App.    (2d)   258,  263, 
and  cases  there  cited. 
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(b)  One  Assumes  Such  Risks  as  Are  Natural  and  Ex- 
pected in  an  Enterprise — but  Not  Those  Which  He 
Could  Not  Foresee,  nor  From  Which  He  Had  Re- 
ceived a  Written  Warranty  of  Safety. 

''While  a  person  assumes  the  perils  which  are 
naturally  incident  to  the  position  he  takes — yet  he 
does  not  assume  dangers  which  can  come  only  from 
the  negligent  acts  of  another." 

Hedding  v.  Parsons,  76  A.  C.  A.  578; 

46  Cal.  App.   (2d)  404; 

65  Cal.  App.  249; 

65  Cal.  App.  (2d)  729; 

59  Cal.  App.  (2d)  1,  9; 

41  Cal.  App.  (2d)  664,  668. 

Much  of  the  argument  and  law  which  appellee  could 
here  present,  has  been  read  by  this  Court  in  briefs  filed 
in  the  first  appeal  in  this  same  case  when  this  appellee 
was  then  the  appellant  (case  No.  10783).  To  these,  ap- 
pellee respectfully  refers  this  Court,  in  order  that  he  may 
not  be  too  repetitious;  particularly  the  reply  brief  of  ap- 
pellant there  (appellee  here). 

Respectfully  submitted, 

Walter  Gould  Lincoln, 

Attorney  for  Appellee. 
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No.  11858. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Fred  Harvey,  a  corporation, 

Appellant, 
vs, 
Elmer  Mateas, 

Appellee. 


REPLY    BRIEF    OF   APPELLANT    FRED 
HARVEY,  A  CORPORATION. 


On  re-reading  Appellant's  Opening  Brief  for  the  pur- 
pose of  preparing  this  Brief,  we  observe  that  through  in- 
advertence a  formal  Specification  of  Errors  was  omitted 
from  the  Opening  Brief.  We,  therefore,  respectfully  ask 
permission  of  this  Court  to  supply  said  Specifications  of 
Errors  herewith. 

L 

Specification  of  Errors. 

Appellant  specifies  as  errors,  requiring  a  reversal  of 
the  judgment  in  this  case,  the  following: 

Specification  1.  Error  upon  the  part  of  the  trial 
court  in  admitting  in  evidence  the  testimony  of  the  plain- 
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tiff  with  regard  to  a  conversation  not  shown  to  have  been 
within  the  hearing  of  any  employee  of  the  defendant, 
which  conversation  was  that  on  the  way  down  to  In- 
dian Gardens  he  and  Mr.  Boles  spoke  several  times  [120- 
121];  that  Mr.  Boles  asked  him  if  he  had  ever  ridden 
before  and  appellee  told  him  no;  he  had  ridden  burros 
when  he  was  a  child  and  nothing  since  then;  that  appel- 
lee asked  Mr.  Boles  if  he  was  an  experienced  rider;  that 
Mr.  Boles  said  he  was  practically  born  on  a  mule;  that 
appellee  told  Mr.  Boles  he  would  like  to  get  off  his  mule, 
but  wouldn't  expect  Mr.  Boles  to  exchange  with  him;  that 
Mr.  Boles  assured  him  he  could  handle  most  anything 
[122]. 

The  grounds  of  objection  urged  upon  the  trial  were: 

Appellee  testified  [119-120]  that  the  guide  Bob  Ennis 
came  along  and  told  appellee  that  appellee  was  on  the 
wrong  mule  [121].  Appellee  was  then  asked  w^hether 
either  he  or  Mr.  Boles  said  anything  to  the  guide  at  that 
time.    He  answered: 

*'A.  Yes,  sir.  Mr.  Boles  and  I  spoke  about  it 
on  the  way  down.  We  had  some  slight  conversa- 
tion to  the  effect  that  I  w^as  a  green  rider — 

Mr.  Schell:     Just  a  .moment. 

A.     — and  he  was  an  experienced  rider.'' 

Mr.  Schell,  counsel  for  appellant,  then  made  the  fol- 
lowing motion  [120]: 

"Mr.  Schell:  I  move  to  strike  out  any  conversa- 
tion between  this  witness  and  Mr.  Boles,  without 
the  presence  of  this  defendant  and  hearsay." 

The  motion  was  overruled  [120]. 


— 3— 

Appellee  was  then  asked  further  questions  with  regard 

to  the  conversation  with  Mr.  Boles,  to  which  the  follo\y- 

ing  objections  were  made  [120-121]: 

"Mr.  Schell :  May  I  have  the  same  objection,  your 
Honor,  that  it  is  incompetent,  irrelevant  and  imma- 
terial, hearsay,  not  within  the  issues,  and  would  be 
purely  hearsay,  not  part  of  the  res  gestae. 

The  Court:  Is  that  the  same  question  you  are 
just  repeating? 

Mr.  Lincoln:     That  is  the  same  question;  yes,  sir. 

Mr.  Schell:  To  keep  the  record  straight,  he  has 
re-asked  the  question  and  I  have  to  repeat  my  ob- 
jection. 

The  Court:  Yes;  I  understand.  Your  objection 
will  be  overruled,  and  the  evidence  received  for  the 
limited  purpose  stated,  namely,  to  show  it  was  in  fact 
said,  and  not  the  truth  of  what  was  said.  You  may 
relate  the  conversation." 

Argument  upon  this  specification  is  found  under  head- 
ing V  of  the  Opening  Brief,  pages  10-15,  and  heading 
II  of  this  brief. 

Specification  2.  Error  upon  the  part  of  the  trial  court 
in  admitting  in  evidence  the  testimony  of  Mrs.  Vogel  as 
to  conversations  which  she  heard  between  Mr.  Mateas  and 
Mr.  Boles,  which  conversations  were  not  shown  to  have 
been  within  the  hearing  of  any  employee  of  the  defend- 
ant and  were  that  Mr.  Boles  said  ''What  is  the  matter  with 
that  ornery  mule.  Does  he  have  a  bee  in  his  bonnet?"; 
that  frequently  Mr.  Boles  tried  to  give  appellee  advice  as 
to  how  to  handle  the  mule;  and  that  Mr.  Boles  said  may- 
be it  w^ould  be  better  for  appellee  to  get  off  and  lead 
the  mule  [160-161]. 


Upon  the  asking  of  the  first  of  the  questions  with  re- 
i^ard  to  this  conversation,  the  following  objection  was  in- 
terposed [156] : 

''Mr.  Schell:  Just  a  moment.  That  is  objected 
to,  if  the  court  please,  as  incompetent,  irrelevant  and 
immaterial,  and  pure  hearsay  in  so  far  as  this  de- 
fendant is  concerned. 

The  Court:  The  question  is  merely  directed  to 
whether  or  not  there  was  conversation.  The  objec- 
tion is  overruled.     The  answer  may  stand." 

The  objection  was  overruled. 

Upon  the  asking  of  the  next  question  with  regard  to 
said  conversation,  the  following  objections  and  statements 
were  made  [156-157]: 

"Mr.  Schell:     The  same  objection,  your  Honor. 

Mr.  Schell :  As  to  that,  if  the  court  please,  it  would 
not  in  any  way  be  binding  on  these  defendants,  be- 
cause it  would  be  purely  hearsay  as  to  them." 

The  objection  was  overruled. 

Upon  the  asking  of  the  next  question  with   regard  to 

the  conversation,  the  following  objection  was  made  [159]  : 

''Mr.  Schell:  If  the  court  please — might  it  be 
stipulated,  counsel,  that  my  objection  goes  to  this  en- 
tire line  of  conversation?" 

The  court  then  stated   [159]  : 

"The  Court:  Yes.  Well,  it  is  understood  that 
your  objection  heretofore  made  goes  to  any  part  of 
the  conversation  that  occurred  outside  of  the  pres- 
ence of  any  representative  of  the  defendant;  and  the 


jury  is  to  understand  that  any  conversation  that  oc- 
curred outside  of  the  presence  of  a  representative 
of  the  defendant  is  admitted  solely  for  the  purpose 
of  evidence  of  what  was  said,  and  not  evidence  as  to 
the  truth  of  what  was  said." 

Argument  upon  this  specification  is  found  under  head- 
ing V  of  the  Opening  Brief,  pages  10-15,  and  heading 
II  of  this  brief. 

Specification  3.  The  court  committed  error  in  instruct- 
ing the  jury  as  follows  [300]  : 

"The  defendant  was  not  an  insurer  of  the  safety 
of  the  plaintiff.  The  plaintiff  assumed  all  risks  which 
he  knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  were  inherent  in  the  trip;  but  the  plain- 
tiff did  not  assume  any  risk  which  was  proximately 
caused  by  failure  of  the  defendant,  either  before  or 
at  the  time  of  the  accident,  to  exercise  ordinary  care 
under  the  circumstances.'' 

The  objections  made  to  the  foregoing  instruction  were 

as  follows  [288] : 

''Mr.  Schell:  I  do  not  agree  on  the  fact  that  the 
assumption  of  risk  is  necessarily  limited  or  is  not 
applicable  to  the  acts  of  the  defendant  which  the 
plaintiff  should  have  known." 

And  again  [290] : 

''Mr.  Schell:  Well,  possibly  that  is  the  distinc- 
tion. But  I  think,  once  he  knew  that  the  risk  was 
inherent  or  was  there,  and  he  continued  to  act,  that 
is  a  question  of  fact  whether  or  not  he  either  as- 
sumed the  risk  or  was  guilty  of  contributory  negli- 
gence." 


And  again  [307-308J : 

''Has  the  defendant  any  exceptions  to  note  on  the 
record  with  respect  to  the  instructions  thus  far  given? 

Mr.  Schell :  No,  your  Honor,  except  the  instruc- 
tion on  the — I  don't  remember  whether  it  is  neces- 
sary to  note  an  exception  on  the  instructions  now- 
adays— but  the  instruction  on  the  assumption  of  risk, 
as  I  pointed  out  before,  I  feel  it  was  broader — in 
other  words,  he  assumed  any  risk,  even  though  that 
risk  might  have  been  caused  by  the  defendant,  pro- 
vided that  plaintiff  knew. 

The  Court:  That  refers  back  to  our  discussion 
the  other  day? 

Mr.  Schell :     That  refers  back  to  our  discussion. 

The  Court:  That  an  act  or  omission  of  the  de- 
fendant might  have  gone  on  for  a  sufficient  period 
of  time  back  to  prove  the  inherent  risk  of  the  en- 
terprise ? 

Mr.  Schell:     That  is  correct. 

The  Court:  And  have  been  known,  of  course,  to 
the  plaintiff,  or,  in  the  exercise  of  due  care,  he  should 
have  known.     That  is  your  contention? 

Mr.  Schell:     That  is  my  contention,  yes." 

Argument  upon  this  specification  is  found  under  head- 
ing \l  of  the  Opening  brief,  pages  16-17,  and  under 
heading  H  of  this  Brief. 
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11. 

Errors  in  the  Admission  of  Evidence. 

Appellee  makes  two  claims  with  respect  to  the  admis- 
sion in  evidence  of  the  conversations  between  himself 
and  Mr.  Boles: 

1.  That  no  error  was  committed  because  the  conversa- 
tions took  place  within  the  hearing  of  the  guide,  an  em- 
ployee of  appellant. 

2.  That  apart  from  these  conversations  there  was  suf- 
ficient evidence  to  support  the  verdict  of  the  jury  and  that, 
therefore,  the  reception  of  the  evidence  of  these  conversa- 
tions was  not  prejudicial. 

In  fact,  there  is  no  evidence  that  these  conversations 
were  within  the  hearing  of  the  guide,  the  only  employee 
of  appellant  anywhere  in  the  vicinity.  Appellee's  argu- 
ment is  merely  that  since  he  was  deaf,  he  probably  spoke 
in  a  loud  voice  and  that  as  this  was  not  a  usual  noise  in- 
cident to  the  trip,  the  guide  probably  overheard  what  was 
said.  This,  however,  is  pure  speculation.  On  the  other 
hand,  there  is  the  testimony  of  Mr.  Wilson  that  from  the 
position  of  the  guide  at  the  head  of  the  line,  the  guide 
could  not  have  heard  what  was  said  between  the  riders 
of  the  two  mules  last  in  line  [182-183]. 

When  a  conversation,  in  which  a  party  to  an  action 
does  not  participate,  is  offered  in  evidence,  the  burden  is 
upon  the  one  so  offering  it  to  establish  that  it  actually 
was  heard  or  within  the  hearing  of  the  adverse  party. 

Thus  it  is  said  in  22  C.  J,  (Evidence),  Section  358,  p. 
324: 

"The  mere  fact  that  the  party  was  within  hearing 
distance  of  the  speaker,   is  not  sufficient  unless  the 


situation    was    such    that    he    must    necessarily    have 
heard." 

In  Josephi  v.  Furnish,  27  Ore.  260,  41  Pac.  424,  426, 

the  Court  said: 

"The  subsequent  questions  herein  noted  as  put  to 
the  witness  Brown,  and  his  answers  thereto,  were, 
therefore,  incompetent,  and  ought  not  to  have  been 
admitted,  and  Hkewise  other  questions  and  answers 
of  the  same  nature.  The  same  observation  will  apply 
to  the  like  character  of  testimony  elicited  from  the 
witnesses  Park  and  Carter.  The  conversation  which 
Park  relates  that  he  had  with  Wilkinson  took  place 
within  12  feet  of  the  plaintiff,  but  around  the  corner 
of  a  vault,  and  out  of  his  sight,  and  Park  could  not 
swear  that  he  did  or  could  have  heard  the  conversa- 
tion. Hence  plaintiff  could  not  be  bound  by  Wilkin- 
son's admissions,  unless  it  was  shown  that  he  heard 
them,  and  had  an  opportunity  of  correcting  any  state- 
ment inconsistent  with  the  facts  as  they  existed." 

No  witness  testified  that  the  guide  either  heard  or  even 
could  have  heard  the  conversations  between  appellee  and 
Mr.  Boles.  Their  admission  in  evidence  was,  therefore, 
error. 

By  far  the  greater  portion  of  appellee's  Brief  is  devoted 
to  a  statement  of  the  evidence  favorable  to  appellee's 
contentions,  and  appellee  appears  to  criticize  us  for  not 
having  set  forth  this  evidence  in  full  in  our  Opening 
Brief. 

It  must  be  remembered  that  this  appeal  is  not  based 
upon  the  insufficiency  of  the  evidence  to  sustain  the  ver- 
dict or  judgment.  We,  therefore,  confined  our  statement 
of  facts  to  a  summary  of  the  evidence  sufficient  to  show 


two  things:     (1)  That  the  conversation  so  admitted  and 
the  instruction  given  concerned  vital  issues  in  the  case, 
namely,  the  conduct  of  the  mule  and  of  appellee,  and  {2~f 
That  there  was  a  sharp  conflict  in  the  evidence  on  these 
issues. 

The  admission  of  incompetent  evidence  upon  a  vital 
issue  on  which  there  is  a  conflict  is  necessarily  prejudicial 
since  it  may  well  be  that  it  was  this  incompetent  evidence 
which  induced  the  jury  to  resolve  that  conflict  one  way 
or  the  other. 

In  addition  to  the  cases  cited  by  us  on  page  15  of  our 
Opening  Brief,  we  would  refer  the  court  on  this  point 
to  the  following  authorities: 

In  Anderson  v.  Hagen,  19  Cal.  App.  (2d)  714,  726, 
66  P.  (2d)   168,  175,  the  court  says: 

"The  determinative  issue  at  the  trial  was  whether 
the  stock  had  been  pledged,  as  Anderson  testified, 
or  whether  it  had  been  endorsed,  as  Hagen  stated, 
simply  to  make  more  expeditious  a  possible  sale  of 
Weber  Company.  Upon  this  issue  Mrs.  Hagen  was 
called  as  a  witness,  although  she  had  no  part  in  the 
transaction  with  Anderson  other  than  to  endorse  the 
certificate  at  her  husband's  direction,  and  over  timely 
and  proper  objection  she  was  permitted  to  testify, 
in  response  to  the  question:  'What  was  told  you 
at  the  time  that  it  was  signed  by  you?  ...  A. 
My  husband  handed  it  to  me  asked  me  to  sign  it  and 
I  asked  him  why  he  wanted  me  to,  and  he  said  Major 
wanted  us  to  sign  them,  and  he  said  that  Major  was 
worried  about  his  affairs,  and  that  he  has  plans  in  his 
head  that  probably  that  he  might  plan  to  sell  to 
Cherry  &  Burrell  and  that  was  all  I  knew  about  those 
plans,  and  he  said  that  he  thought  we  should  cooper- 
ate with  Major  and  that  we  certainly  could  trust  his 
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judgment,  and  I  felt  the  same  way  about  Major,  and 
I  signed  it,  and  was  perfectly  happy  to  sign  it.' 

^  The   question   called    for  and   received   an   answer 

which,  on  the  matter  in  dispute,  was  clearly  hearsay, 
a  statement  the  purport  of  which  was  an  explanation 
of  the  nature  and  purpose  of  the  deposit  of  the  stock. 
Because  the  evidence  on  this  vital  point  was  in  direct 
conflict,  the  error  of  admitting  this  testimony  can- 
not be  said  to  be  without  prejudice." 

Certainly  the  evidence  received  in  the  case  at  bar  was 
just  as  incompetent  as  the  evidence  referred  to  in  the 
cited  case  and,  likewise,  it  cannot  be  said  not  to  have 
resulted  in  prejudice  to  appellant. 

In  Grace  v.  Carpenter,  42  Cal.  App.  (2d)  301,  303, 
108  P.  (2d)  701,  702,  the  court  says: 

"It  follows,  therefore,  that  in  an  action  such  as  the 
instant  one  evidence  as  to  the  husband's  earnings  and 
as  to  other  community  property,  with  the  one  possible 
exception  above  noted,  would  be  irrelevant,  and  hav- 
ing been  here  received  by  the  court  it  must  be  assumed 
that  such  evidence  was  taken  into  account  in  the 
court's  determination  of  the  issues  involved.  The 
error  in  admitting  such  evidence  is  necessarily  preju- 
dicial/' 

In  our  Opening  Brief,  page  14,  we  asked  what  was  the 
materiality  of  what  was  said  between  Mr.  Boles  and  ap- 
pellee unless  the  saying  thereof  tendered  to  prove  its  truth. 
We  further  pointed  out  that  whether  or  not  appellee  and 
Mr.  Boles  had  a  conversation  before  reaching  Indian  Gar- 
dens, was  not  itself  a  fact  in  issue,  and  that,  therefore, 
the  jury  must  have  concluded  that  the  evidence  of  these 
conversations  tended  to  prove  something  beyond  the  mere 
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fact  that  they  took  place.  We  pointed  out  that  the  jury 
must,  therefore,  have  understood  that  they  were  to  give 
some  weight  to  the  conversations  as  tending  to  establish 
the  conduct  of  the  mule  on  the  way  down  the  trail. 

Appellee's  answer  is  found  on  pages  6  and  7  of  the 
Reply  Brief  and  consists  of  the  statement  that  such  an 
intelligent  jury  could  not  have  received  the  impression 
that  by  admitting  this  evidence  the  Court  intended  to  con- 
vey the  idea  that  the  evidence  was  material  or  tended  to 
prove  some  fact  in  issue.  Appellee,  however,  fails  to  state 
what  other  impression  the  jury  could  have  received  from 
the  fact  that,  over  objection,  the  trial  court  admitted  the 
evidence.  We  submit  that  the  one  and  only  impression 
that  the  jury  could  possibly  have  received  was  that  the 
evidence  was  material  and  did  tend  to  prove  a  fact  in  issue, 
namely,  the  conduct  of  the  mule  on  the  way  down  the  trail 
prior  to  its  arrival  at  Indian  Gardens. 

Again  appellee,  on  page  8,  referring  to  our  contention 
that  the  jury  must  have  given  some  weight  to  the  evi- 
dence, says: 

'^How  can  anyone  determine  whether  or  not  any 
particular  evidence  makes  an  impression  upon  a  jury? 
The  Appellee  has  just  as  much  right  to  argue  that  the 
jury  did  not  consider  this  conversation  at  all,  in  ar- 
riving at  their  verdict    .     .     ." 

We  submit  that  the  conclusive  presumption  is  that  ar- 
riving at  their  verdict,  the  jury  did  consider  all  matters 
admitted  in  evidence  before  them. 

It  is,  therefore,  respectfully  submitted  that  the  admis- 
sion of  the  evidence  of  these  conversations  was  not  only 
erroneous,  but  was  prejudicial  and  requires  a  reversal 
of  the  judgment. 
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III. 
Error  in  the  Instructions  to  the  Jury. 

We  confess  that  we  find  it  very  difficult  to  follow  ap- 
pellee's argument  upon  this  point.  Appellee  says,  page 
2,  Reply  Brief,  that  we  assert  that  the  owner  of  a  horse 
or  mule,  hiring  it  to  another,  is  not  an  insurer.  We  do  so 
assert.  Appellee  then  continues  that  because  we  objected 
to  an  instruction  containing  this  language,  we  are  on 
both  sides  of  the  fence.  It  is  true  that  we  did  object 
to  such  an  instruction  containing  this  statement,  but  the 
objection  was  limited  to  that  part  hereof  which  stated 
that  the  plaintiff  did  not  assume  any  risk  proximately  caused 
by  negligence  upon  the  part  of  the  defendant.  Appellee 
continues  that  had  we  merely  objected  to  this  latter  part 
of  the  instruction,  the  court  might  have  agreed  with  us. 
This  is  precisely  what  defendant's  counsel  did  do.  The 
objection  was  solely  and  specifically  to  that  latter  part  of 
the  instruction  [288,  290;  307-308].  Apparently  we  did 
exactly  what  appellee  W'Ould  have  us  do. 

Appellee  then  says,  page  3,  Reply  Brief,  "if  appellant 
accepts  a  portion  of  a  statement  by  admitting  it,  mustn't 
he  accept  the  balance — when  he  does  protest  it?"  It  is 
certainly  a  novel  proposition  that  one  accepts  the  whole 
of  a  statement  because  he  agrees  with  part  thereof  and 
protests  against  the  rest. 

Appellee  continues,  page  3,  Reply  Brief,  "the  balance 
of  the  criticized  instruction  is  the  same  as  the  question 
of  whether  'Chiggers'  was  unfit  for  the  purpose."  We  do 
not  understand  what  appellee  means.  The  ])alance  of  the 
criticized  instruction  dealt  with  the  (juestion  of  the  as- 
sumption of  risk  by  the  plaintiff  if,  in  fact,  the  mule  were 
not  fit  for  the  purpose  for  which  it  was  hired. 
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Appellee  then,  on  page  3,  refers  to  the  testimony  of  Mr. 
Ennis,  that  when  a  mule  has  been  on  pasture  all  winter 
without  shoes,  he  is  too  soft  to  make  the  round  trip  up  and 
down  the  Canyon  in  one  day,  so  that  he  is  put  on  a  two 
day  trip.  Appellee  then  draws  the  remarkable  conclu- 
sion from  this  testimony  that  ''Chiggers"  was  too  soft 
to  make  half  a  trip  in  half  a  day.  We  utterly  fail  to  see 
how  this  would  follow  from  Mr.  Ennis'  testimony. 

Appellee  then  says,  on  page  4,  Reply  Brief,  that  no  one 
disputes  the  fact  that  ''Chiggers"  did  not  stay  in  line  as 
a  mule  was  intended  to  do,  nor  that  Mr.  Mateas  could  not 
handle  it,  nor  that  mules  were  attempted  to  be  changed  at 
Indian  Gardens — for  some  reason. 

There  appears  to  be  no  doubt  but  that  Mr.  Mateas  did 
get  upon  Mr.  Boles'  mule  at  Indian  Gardens.  However, 
we  emphatically  dispute  that  ''Chiggers"  did  not  stay  in 
line  as  he  was  intended  to  do,  or  that  Mr.  Mateas  could 
not  handle  him.  Even  if  the  testimony  of  appellee  was 
sufficient  to  support  a  finding  that  ''Chiggers"  did  not 
stay  in  line  and  that  appellee  could  not  handle  him,  never- 
theless Robert  Ennis,  the  guide,  testified  that  at  practically 
all  times  coming  down  the  trail  he  could  see  the  entire 
party  and  that  he  observed  nothing  unusual  about  "Chig- 
gers"  up  to  Indian  Gardens  and  received  no  complaints 
about  him.  there.  He  further  testified  that  after  leaving 
Indian  Gardens  he  noticed  nothing  unusual  about  the  mule, 
but  that  the  mules  do  stay  as  close  together  as  they  can, 
and  that  some  will  put  their  heads  right  up  behind  the 
other  mules'  rear  ends  and  sometimes  walk  along  in  that 
fashion   [242-243,  246]. 

Apparently  appellee's  next  reference  to  the  criticized  in- 
struction commences  on  page  10  of  the  Reply  Brief  where 
appellee  argues  that  he  did  not  assume  any  risk. 
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Since  it  was  appellee's  own  testimony  that  before  reach- 
ing Indian  Gardens  he  knew  that  the  mule  was  unsafe 
and  that  he  was  unable  to  handle  it.  the  question  was  one 
of  fact  for  the  determination  of  the  jury  as  to  whether 
or  not  by  continuing  on  that  mule  after  Indian  Gardens, 
appellee  had  assumed  the  risk  incident  thereto. 

The  trial  court  instructed  the  jury  that  as  a  matter  of 
law  appellee  had  not  assumed  that  risk  if  the  original  fur- 
nishing of  the  mule  to  him  amounted  to  negligence  upon 
the  part  of  appellant. 

On  the  other  hand,  it  is  our  contention  that  even  though 
the  furnishing  of  the  mule  amounted  to  negligence,  if 
appellee,  with  full  knowledge  of  the  danger  of  riding 
that  mule,  nevertheless,  continued  on  the  mule  after  he 
had  an  opportunity  to  refuse  so  to  do,  then  he  assumed 
the  risk  incidental  thereto. 

It  is  our  contention  that  the  cause  of  the  danger, 
whether  due  to  negligence  or  not,  becomes  immaterial  as 
soon  as  the  person  exposed  to  that  risk  becomes  aware  of 
its  existence  and  has  an  opportunity  to  avoid  it.  We  sub- 
mit that  where  a  person  voluntarily  continues  to  submit 
himself  to  a  known  danger,  he  cannot  excuse  his  conduct 
on  the  ground  that  that  known  danger  had  l^een  caused 
by  the  negligence  of  another. 

Finally  appellee  says,  page  16,  Reply  Brief,  that  our 
position  is  that  "he  assumed  every  risk  which  ever  could 
be  thought  of  in  connection  with  riding  a  mule;  particu- 
larly the  risk  of  being  bucked  off  after  rest  at  Indian  Gar- 
gens,  or  any  other  time." 

Of  course,  this  is  not  our  position.  We  do  not  claim 
that  appellee  assumed  any  risk  except  those  risks  of  which 
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he  had  or  should  have  had  knowledge.  It  is  further  our 
position  that  it  was  a  question  for  the  jury  to  have  de- 
cided whether  or  not  by  the  time  he  reached  Indian  Gar- 
dens appellee  had  knowledge  of  sufficient  facts  so  that 
he  must  be  considered  as  having  assumed  the  risk  inci- 
dent to  proceeding  further  on  the  particular  mule. 

We  submit  that  the  instruction  given  by  the  trial  court 
was  erroneous  and  that  had  it  not  been  given,  then  the 
jury  might  well  have  returned  a  different  verdict.  There- 
fore, we  submit  that  the  giving  of  this  instruction  con- 
stituted prejudicial  error. 

IV. 
Conclusion. 

We  again  respectfully  submit  that  the  trial  court  com- 
mitted reversible  error  in  the  admission  of  the  testimony 
of  the  conversations  between  appellee  and  Mr.  Boles  not 
shown  to  have  been  within  the  hearing  of  any  employee 
of  appellant. 

We  also  submit  that  the  trial  court  committed  rever- 
sible error  in  instructing  the  jury  that  appellee  did  not 
assume  any  risk  which  was  proximately  caused  by  negli- 
gence on  the  part  of  the  defendant. 

It  is,  therefore,  submitted  that  the  judgment  in  this  case 
should  be  reversed. 

Respectfully  submitted, 

Walter  O.  Schell, 
Gerald  F.  H.  Delamer, 

Attorneys  for  Defendant  and  Appellant. 
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In  the  District  Coiut  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.  1006 

HOBART  E.  KEITH  and  LOUISE  E.  KEITH, 
His  Wife, 

Plaintiffs, 

vs. 

THE  GOVERNMENT  OP  THE  UNITED 
STATES  OP  AMERICA,  Doing  Business 
Through  a  Sub-Agency  Known  as  the  PUB- 
LIC ROADS  ADMINISTRATION,  PED- 
ERAL  WORKS  AGENCY,  DIVISION  8,  and 
PRANK  MORSE  and  JANE  DOE  MORSE, 
Hi^  Wife, 

Defendants. 

COMPLAINT 

Comes  Now  the  plaintiffs  and  for  cause  of  action 
against  the  defendants  herein,  allege  as  follow^s: 

I. 

That  the  plaintiffs  were  and  are  residents  of  the 
State  of  Washington,  residing  near  Poulsbo,  and 
on  the  date  of  the  collision  hereinafter  referred 
to,  were,  and  now  are  the  owners  of  a  Pord  V-8 
automobile  involved  in  said  collision  hereinafter 
described.  That  the  defendant.  Prank  Morse,  was 
on  the  9th  day  of  July,  1946,  an  employee  of  the 
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United  States  of  ikmerica,  working  for  the  Public 
Roads  Administration  of  the  Federal  Works  Agency 
and  was  at  the  time  of  the  collision  hereinafter 
referred  to^  the  driver  of  the  car  which  struck  the 
plaintiffs^  car  and  that  the  said  Frank  Morse  was 
at  the  time  of  the  accident,  on  active  diit}^  and 
working  under  the  direction  of  the  said  Federal 
"Works  Agency,  Division  8,  and  was  driving  the 
equipment  of  the  Federal  Government,  carrying 
Government  property,  and  doing  Government 
business. 

II. 

That  this  action  is  brought  under  the  Federal' 
Torts  Claims  Act,  Title  4,  Legislative  Re-Organi- 
zation Act  of  1946,  Public  Laws  No.  601  of  the 
79th  Congress,  Second  Session,  approved  August 
2,  1946,  and  that  in  accordance  with  the  provision^^ 
of  said  act  the  plaintiffs  duly  presented  their  claim 
to  the  appropriate  Federal  Agency  hereinbefore  re- 
ferred to,  and  said  claim  was  presented  on  Novem- 
ber 8,  1946.  A  copy  of  said  claim  is  attached  hereto 
marked  Exhibit  A,  and  made  part  of  the  complaint 
set  forth  herein.  The  claim  was  refused  by  the 
Agency  and  returned  to  the  plaintiffs.  That  sub- 
sequent thereto  the  plaintiffs  herein  filed  with  the 
United  States  Department  of  Justice,  Washington, 
D.  C,  a  copy  of  the  claim  of  the  plaintiffs  herein, 
and  receipt  of  the  same  was  acknowledged  by  John 
F.  Sonnett,  Assistant  Attorney  General,  as  of  De- 
cember 16,  1946. 
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III. 

That  on  January  7,  1947,  in  accordance  with  the 
Federal  Statute,  the  phiintiffs  herein  notified  W.  H. 
Ijynch,  Division  Engineer  for  the  Public  Roads  Ad- 
ministration of  the  Federal  Works  Agency  at  his 
regular  office  in  Portlaiid,  Oregon,  and  likewise 
notified  John  F.  Sonnett,  Assistant  Attorney  Gen- 
eral, United  States  Department  of  Justice,  Wash- 
ington, D.  C,  that  they  were  withdrawing  the  claim 
in  order  that  suit  might  be  instituted  thereon  after 
the  expiration  of  the  fifteen  days'  notice.  That  both 
notices  were  sent  by  Registered  mail  and  more  than 
fifteen  days  have  elapsed  since  said  notice.  That  in 
the  notice,  the  Agency  and  the  Attorney  General 
were  notified  that  the  claim  was  in  all  jjarticulars 
as  previously  outlined,  with  the  one  exception  that 
the  claim  was  increased  to  Thirty  Thousand  Dol- 
lars ($30,000),  because  of  Hobart  E.  Keith's  slow 
recovery,  and  pain  and  suffering. 

IV. 

That  on  or  about  July  9,  1946,  the  plaintiffs  were 
proceeding  south  of  Chehalis,  Washington,  on  the 
Pacific  Highway  between  Toledo  and  Chehalis,  and 
at  a  [>oint  which  is  commonly  known  as  Mary's  Cor- 
ner, where  the  National  Park  Highway  enters  the 
said  Pacific  Arterial  Highway  and  forms  a  T  there- 
with, the  plaintiffs'  automobile  was  struck  by  a  car 
of   the    [Tnited    States,    driven    by    the    defendant, 
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Frank  Morse,  as  agent  for  the  United   States  as 
more  fully  appears  previously  in  this  complaint. 

V. 

That  at  said  time  and  place  the  plaintiff,  Hobart 
E.  Keith,  was  driving  plaintiffs'  automobile  north 
toward  Chehalis  and  was  on  the  Pacific  Highway 
w^hich  is  an  arterial  highway.  The  said  plaintiff 
was  driving  on  his  right-hand  side  of  the  road  and 
had  a  trailer  attached  to  his  car  and  was  driving 
in  a  careful,  prudent,  and  legal  manner.  The  car 
driven  by  the  defendant,  Frank  Morse,  struck  the 
car  and  trailer  driven  by  the  plaintiff,  on  the  right 
hand  side;  said  car  of  Frank  Morse  proceeding  in 
westerly  direction  off  from  the  National  Park  High- 
way and  on  to  the  Pacific  Highway.  That  said  colli- 
sion was  caused  to  the  negligent  and  unlawful  action 
of  said  defendant,  Frank  Morse,  as  follows: 

1.  That  the  defendant,  Frank  Morse,  en- 
tered the  Pacific  Highway  without  stopping, 
although  the  street  was  well  marked  with  stop 
signs,  contrary  to  the  laws  of  the  State  of 
Washington. 

2.  That  the  defendant,  Frank  Morse,  was 
driving  at  an  excessive  rate  of  speed  estimated 
in  excess  of  35  miles  per  hour. 

3.  In  deliberately  striking,  when  he  saw,  or 
should  have  seen  the  car  and  trailer  of  the  plain- 
tiff which  was  in  plain  view^  of  the  defendant, 
Frank  Morse. 
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4.  Ill  failing  to  yield  I'iglit-of-way  to  the 
car  uj)oii  the  arterial  highway  and  driving  upon 
his  left  or  wTong  side  of  the  Pacific  Highway, 
and  driving  into  and  upon  the  car  of  the 
plaintiffs. 

5.  In  failing  to  make  a  proper  turn  from 
the  said  National  Park  Highway,  and  going 
upon  the  Pacific  Highway;  said  turn  being  im- 
proper in  that  it  placed  the  defendant's  car 
upon  the  east  side  of  the  highway  as  he  was 
going  south. 

6.  In  failing  to  keep  a  lookout  for  users  of 
the  highway;  in  particular  the  plaintiffs  herein. 

7.  In  failing  to  apply  his  brakes,  when  he 
saw,  or  should  have  seen  that  he  was  about  to 
strike  the  car  and  trailer  of  the  plaintiffs 
herein. 

That  all  of  said  negligence  herein  set  forth  was 
the  sole  and  proximate  cause  of  the  striking  of  the 
two  automobiles. 

VI. 

'^rhat  as  a  direct  result  of  said  striking  of  the 
plaintiffs'  car  by  the  defendant's  car  as  above  set 
out,  the  plaintiffs'  car  was  damaged  in  that  the 
market  value  immediately  after  said  collision  was 
the  sum  of  $660.00  less  than  the  market  value  before 
the  collision;  the  depreciation  in  value  being  due  to 
said  collision. 

That  the  personal  property  of  the  plaintiffs  in 
the  Slim  of  $934.00  was  destroved. 


Hohart  E.  Keith,  et  ux  7 

That  the  earning  capacity  of  the  plaintiff,  Hobart 
E.  Keith,  was  the  sum  of  $216.80  per  month  after 
all  deductions  for  income  tax,  social  security,  and 
other  necessary  reductions  were  made;  that  as  a 
result  of  said  accident,  the  plaintiff  will  lose  at  least 
nine  months'  working  time  or  the  sum  of  $1951.20. 

That  doctor  bills  have  been  paid  in  the  sum  of 
$214.90.  That  the  plaintiff,  Hobart  E.  Keith,  was 
removed  to  the  Naval  Hospital  in  Bremerton,  Wash- 
ington, where  it  is  understood  that  there  will  be  no 
charge  for  future  doctor  and  hospital  bills. 

That  as  a  result  of  said  collision,  Hobart  E.  Keith 
was  severely  injured;  he  lost  two  fingers  from  the 
left  hand  and  the  left  wrist  became  severely  man- 
gled, all  of  which  is  very  painful  and  caused  con- 
siderable suffering  and  required  numerous  opera- 
tions and  skin  draftings,  the  full  extent  of  which 
has  not  yet  been  determined;  and  caused  pain,  suf- 
fering, and  permanent  injury  in  the  sum  of 
$30,000.00. 

That  the  future  earning  capacity  of  the  plain- 
tiff has  been  effected  in  the  estimate  amount  of 
$7500,00. 

VII. 

That  the  plaintiff  suffered  severe  shock  and  em- 
barrassment, and  it  has  left  him  in  a  nervous  con- 
dition, all  his  nerves  upset,  upset  stomach,  sleep 
restless,  all  as  a  result  of  said  collision. 

Wherefore,  the  plaintiff  prays  for  judgment 
against  the  defendants,  and  each  of  them,  and  the 
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community  composed  of  Frank  Morse  and  Jane 
Doe  Morse,  his  wife,  in  the  sura  of  $30,000.00;  for 
general  pain,  suffering,  and  special  damages  in  the 
sum  of  $11260.10;  all  in  a  total  sum  of  $41,260.10. 

MARION  GARLAND, 
A.  J.  HUTTON, 

Attorneys  for  Plaintiffs. 

State  of  Washington, 
County  of  Kitsap — ss. 

Hobart  E.  Keith  and  Louise  E.  Keith,  his  wife, 
being  first  duly  sworn,  on  oath  depose  and  state: 
That  they  are  the  plaintiffs  in  the  above-entitled 
action;  that  they  have  heard  read  the  foregoing 
Complaint,  know  the  contents  thereof,  and  believe 
the  same  to  be  true. 

HOBART  E.  KEITH, 
LOUISE  E.  KEITH. 

Subscribed  and  Sworn  to  Before  Me  this  11th 
day  of  February,  1947. 

[Seal]  A.  J.  HUTTON, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Bremerton. 
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EXHIBIT  A 

CLAIM  OP  HOBART  E.  KEITH  AND  LOUISE 
E.  KEITH,  HIS  WIPE 

On  or  about  July  9,  1946,  at  what  is  known  as 
Mary's  Corner,  just  south  of  Chehalis,  Washing- 
ton, the  undersigned  were  driving  north  in  their  car 
with  a  load  of  domestic  goods,  and  with  their  three 
children,  ages  eleven,  thirteen,  and  sixteen,  when 
Frank  Morse,  being  then  and  there  in  the  employ 
of  the  United  States  Government,  Public  Roads 
Administration,  Pederal  Works  Agency,  Division  8, 
Post  Office  Building,  Portland  8,  Oregon,  in  broad 
daylight,  drove  onto  the  arterial  highway  from  a 
side  road,  coming  presumably  from  Packwood, 
Washington,  and  without  warning,  drove  into  the 
car  occupied  by  the  undersigned  claimants  and  their 
family;  and  on  account  of  said  action,  the  under- 
signed have  been  damaged  to  the  following  extent, 
as  more  fully  hereinafter  set  out,  and  for  which 
they  now  make  claim  against  the  Pederal  Govern- 
ment, all  under  Pederal  Torts  Claims  Act,  Title 
4,  Legislative  Re-organization  Act  of  1946,  Public 
Law  No.  601,  79th  Congress,  Second  Session,  ap- 
proved August  2,  1946: 
Personal  property  destroyed $  1,594.00 

Damage  to  Automobile  660.00 

Net 
Nine  months'  loss  of  time,  earning  capacity  $216.80 

per  mo 1,051.20 

Doctors'  bills  214.90 

These  were  the  preliminary  doctors'  bills.  The 
main  doctor  and  hospital  bills  have  l^een  sup- 
plied at  the  Naval  Hospital,  Bremerton,  for 
which  we  understand  there  will  be  no  charge. 
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Pain  and  Suffering  7,500.00 

Numerous  operations  and  skin  graftings  have 
been  required.  The  claimant  was  a  carpenter 
by  trade.  He  lost  two  fingers  of  the  left  hand, 
the  wrist  docs  not  as  yet  move,  and  there  will  be 
a  deformity  of  the  wrist,  v/hich  v/as  mashed 
severely. 

Loss  of  earning  capacity 7,500.00 

Total    Claim    $19,420.10 

Damage  to  automobile  is  included  in  first  item  above  660.00 

$18,760.10 
Dated  this  7th  day  of  November,  A.D.  1946. 

HOBART  E.  KEITH, 
LOUISE  E.  KEITH, 

Claimants. 

Subscribed  and  Sworn  to  before  me  this  7th  day 
of  November,  A.D.  1946. 

A.  J.  HUTTON, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Bremerton. 

Copy  received  this  ....   day  of  November,  1946. 
W.  H.  LYNCH, 
Division  Engineer,   Public  Roads  Administration, 
Federal  Works  Agency,  Division  8,  Post  Office 
Building,  Portland  8,  Oregon. 

By  

[Endorsed]:     Piled  Feb.  21,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  United  States  of  Amer- 
ica, and  for  its  answer  to  plaintiffs'  complaint  al- 
leges as  follows: 

First  Defense 

That  Plaintiffs'  said  complaint  and  bill  of  par- 
ticulars fail  to  state  a  claim  against  this  defendant 
upon  which  the  relief  prayed  for  can  be  granted. 

Second  Defense 

I. 

That  defendant  United  States  of  America  admits 
the  allegations  contained  in  paragraphs  numbered 
I,  III  and  IV  of  said  complaint. 

II. 

Answering  Paragraph  II  of  said  complaint,  this 
defendant  admits  that  a  copy  of  the  claim,  a  copy 
of  which  is  thereto  attached,  was  presented  to  the 
Federal  Agency  here  involved,  but  denies  that  the 
same  was  presented  in  accordance  with  the  provi- 
sions of  the  Federal  Torts  Claims  Act,  or  that  the 
amount  of  the  claim  so  presented  or  thereafter  noted 
at  time  of  withdrawal  as  alleged  in  Paragraph 
III  of  said  complaint  was  in  the  extensive  sum  now 
claimed  in  this  action. 

III. 

Answering  Paragraph  V  of  said  complaint,  this 
defendant  admits  that  plaintiffs'  automobile,  with 
trailer,  was  at  the  time  and  place  alleged  proceed- 
ing on  the  arterial  highway  as  designated  in  the 
direction  alleged  and  that  at  such  time  and  place 
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defendant's  veliicle  was  bein^  driven  bv  its  em- 
ployee,  Frank  Morse,  onto  said  arterial  highway, 
but  denies  that  said  employee  was  driving  at  an 
excessive  speed  or  that  said  driver  deliberately 
struck,  or  that  he  saw  or  should  have  seen  the  car 
and  trailer  of  the  plaintiffs,  or  that  the  same  was 
in  the  plain  view  of  said  driver  of  the  government 
vehicle ;  and  in  this  connection  the  defendant  alleges 
that  due  to  the  sun  in  the  west  shining  against  the 
windshield  of  defendant's  car  at  the  time  of  day 
involved  that  its  said  driver  became  partially 
blinded,  thereby  and  was  rendered  unable  to  see  the 
plaintiffs'  approaching  car  at  the  time  he  proceeded 
to  drive  defendant's  car  onto  said  arterial  high- 
way, resulting  in  collision  with  plaintiffs'  car. 

IV. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraphs  numbered  VI  and  VII  of 
Plaintiffs'  complaint,  and  particularly  denies  that 
the  Plaintiffs  or  either  of  them,  have  been  damaged 
in  the  sum  of  $41,260.10  or  in  any  other  sum  what- 
soever. 

Wherefore,  having  fully  answered  defendant. 
United  States  of  America,  prays  that  Plaintiffs 
take  nothing  by  its  complaint  herein ;  that  the  same 
be  dismissed,  and  that  it  may  go  hence  with  its 
costs  and  disbursements,  to  be  taxed  herein  as  pro- 
vided by  law. 

/s/  J.  CHARLES  DENNIS, 

United  States  AttoiTiey. 
/s/  GUY  A.  B.  DOVELL, 

Asst.  United  States  Attorney. 
[Endorsed]:     Filed  June  9,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  for  hearing  in  open  court 
upon  the  motion  of  defendants  Frank  Morse  and 
Jane  Doe  Morse,  his  wife,  appearing  by  and  through 
Thomas  H.  Tongue,  III,  one  of  their  attorneys, 
plaintiff  appearing  by  and  through  Marion  Gar- 
land, his  attorney,  and  the  United  States  appearing 
by  and  through  J.  Charles  Dennis,  U.  S.  Attorney, 
and  Guy  A.  B.  Dovell,  Assistant  U.  S.  Attorney, 
and  the  m.atter  having  been  argued  by  counsel  and 
good  and  sufficient  reasons  appearing  therefor,  it 
is  hereby 

Ordered  that  the  complaint  in  the  above-entitled 
action  be  and  it  is  hereby  dismissed,  insofar  as  said 
complaint  prays  for  relief  against  defendants  Frank 
Morse  and  Jane  Doe  Morse,  his  wife. 

Dated  this  12th  day  of  May,  1947. 

/s/  CHARLES  H.  LEAVY, 

U.  S.  District  Judge. 

Approved  as  to  form: 

/s/  MARION  GARLAND  JR., 

Of   Attorneys   for   Plaintiffs. 
/s/  GUY  A.  B.  DOVELL, 

Asst.  U.  S.  Attorney. 
Presented  by: 

THOMAS  H.  TONGUE, 

Attorney  for  Deft.  Morse. 

[Endorsed]:     Filed  May  12,  1947. 
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[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  Now  the  plaintiffs  and  in  reply  to  the 
defendants'  answer,  admit,  deny,  and  allege: 

I. 

Deny  the  first  offense  as  set  forth  in  the  answer 
of  the  United  States  Government. 

II. 

In  reply  to  the  second  offense,  plaintiffs  allege 
affirmatively  that  the  procedure  set  forth  in  the 
statute  in  the  presentation  of  claims  was  followed 
particularly  and  substantially  as  more  fully  set 
forth  in  the  complaint  of  the  plaintiffs. 

III. 

In  reply  to  Paragraph  III,  they  deny  same  and 
allege  affirmatively  that  the  same  does  not  state 
a  defense  to  the  plaintiff's  complaint. 

Wherefore,  plaintiffs  pray:  That  the  defendant's 
answer  be  set  aside  and  held  for  naught,  and  the 
plaintiffs  be  given  judgment  as  prayed  for  in  their 
complaint. 

/s/  MARION  GARLAND, 
/s/  A.  J.  HUTTON, 

Attorneys  for  Plaintiffs. 
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State  of  Washington, 
County  of  Kitsap — ss. 

Hobart  E.  Keith  and  Louise  E.  Keith,  being  first 
duly  sworn  on  oath,  each  for  himself  states:  That 
he  is  one  of  the  plaintiffs  in  the  above-entitled  ac- 
tion; that  he  has  read  the  foregoing  Reply,  knows 
the  contents  thereof,  and  believes  the  same  to  be 
true. 

/s/  HOBART  E.  KEITH, 
/s/  LOUISE  E.  KEITH. 

Subscribed  and  Sw^orn  to  before  me  this  26th  day 
of  June,  1947. 

[Seal]         /s/  A.  J.  HUTTON, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Bremerton. 

Copy  received  June  30,  1947. 

GUY  A.  B.  DOVELL, 

Asst.  U.  S.  Attorney. 

[Endorsed]:     Piled  June  30,  1947. 
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PRETRIAL  ORDER 

As  the  result  of  pretrial  conferences  heretofore 
had  whereat  the  plaintiff  was  represented  by  Arthur 
Hutton  and  Marion  Garland,  Jr.,  and  the  defend- 
ant, United  States  of  America,  by  J.  Charles  Den- 
nis, United  States  Attorney  for  this  district  and 
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Guy  A.  B.  Dovell,  Assistant  United  States  Attorney, 
attorneys  of  record  whereupon  the  following  issues 
of  fact  were  framed  and  exhibits  identified: 

Admitted  Facts 

The  following  are  the  admitted  facts  herein: 

1.  The  Plaintiffs'  complaint,  paragraphs  I,  II, 
III  and  IV  are  admitted  and  paragraph  V 
is  admitted,  as  qualified  by  the  defendants' 
answer. 

Plaintiffs'  Contentions 

Plaintiffs'  contentions  are  as  follows: 

1.  The  only  question  to  be  decided  is  the  question 
of  damages  to  be  decided  by  the  Court. 

Defendant's  Contentions 

Defendant's  contentions  are  as  follow^s: 

1.  Defendant  contends  the  only  question  of  fact 
is  for  the  Court  to  decide  the  matter  of  dam- 
ages, the  Court  having  a  question  of  law  as  to 
whether  or  not  the  sun  in  one's  eyes  is  excuse 
for  going  through  an  arterial,  as  set  forth  in 
the  pleadings : 

Issues    of    Fact 

The  following  are  issues  of  fact  to  be  determined 
by  the  Court: 

1.  The  amount  of  damage  the  plaintiff,  Hobart 
E.  Keith,  received. 


Hohart  E,  Keith,  et  ux  17 

Issues  of  Law 

The  following  are  the  issues  of  law  to  be  deter- 
mined by  the  court: 

1.  The  only  issue  of  law  is  whether  or  not  sun  in 
one's  eyes  is  excuse  for  going  through  a  stop 
light. 

Exhibits 

The  exhibits  to  be  presented  at  the  time  of  the 
trial  will  be  the  doctor  bill  in  the  sum  of  $214.90, 
and  the  doctor  and  hospital  records  from  the  U.  S. 
Naval  Hospital  at  Bremerton,  Washington,  also  the 
records  of  the  Puget  Sound  Naval  Shipyard,  Key- 
port  Torpedo  Station,  pertaining  to  the  work  rec- 
ord of  the  plaintiff,  these  exhibits  to  be  used  for 
both  the  plaintiff  and  the  defendant  and  to  be  en- 
tered by  stipulation. 

Attorneys'    Stipulation 

It  is  stipulated  by  the  attorneys  of  record  that 
the  question  of  damage  shall  be  proven  as  follows: 

1.  That  the  records  of  the  Puget  Sound  Naval 
Hospital  at  Bremerton,  Washington,  will  be 
subpoenaed,  and  a  competent  doctor  designated 
by  the  Naval  Hospital  Commander  who  is  fa- 
miliar with  the  case,  shall  also  be  subpoenaed, 
together  with  any  and  all  other  records  per- 
taining to  the  plaintiff's  physical  condition; 
also,  the  plaintiff  agrees  to  hold  himself  avail- 
able for  inspection  by  any  other  doctor  the 
government  may  suggest  at  any  time  before 
trial,  and  that  the  plaintiff  shall  have  the  right 
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to  have  the  medical  testimony  of  one  doctor 

ft/ 

other  than  herein  designated. 

It  is  further  stipulated  that  the  loss  or  damage 
of  personal  items  shall  be  proven  by  the  testimony 
of  the  plaintiffs  and  that  the  pain  and  suffering 
and  other  items  of  personal  damage  shall  be  lim- 
ited to  testimony  of  the  plaintiffs  and  their  immedi- 
ate families. 

Action  of  the  Court 

The  foregoing  pretrial  order  has  been  approved 
by  the  parties  hereto,  as  evidenced  by  the  signa- 
tures of  their  counsel  hereon,  and  this  Order  is 
hereby  entered,  as  a  result  of  which  the  pleadings 
pass  out  of  the  case,  and  this  pretrial  order  shall 
not  be  amended  except  by  agreement  of  the  parties 
to  prevent  manifest  injustice. 

Dated  at  Tacoma,  Washington,  this  13th  day  of 
August,  1947. 

/s/  CHARLES  H.  LEAVY, 

United  States  District  Judge. 

Form  Approved  Provided  approved  by  Govern- 
ment and  we  are  notified  before  August  20,  1947. 
/s/  A.  J.  HUTTON, 
/s/  MARION  GARLAND  JR., 

Counsel  for  Plaintiffs. 
/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 
/s/  GUY  A.  B.  DOVELL, 
Assistant  United  States  Attorney,  Counsel  for  the 
Defendant,  United  States  of  America. 

[Endorsed]:     Filed  Sept.  13,  1947. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW 

This  Matter  coming  on  regularly  to  be  heard 
before  me  on  the  18th  and  19th  days  of  September, 
1947 ;  the  plaintiffs  being  present  in  Court  and  rep- 
resented by  their  attorneys,  Arthur  J.  Hutton  and 
Marion  Garland,  Jr. ;  the  defendant,  United  States 
of  America,  being  represented  by  its  attorney, 
Harry  Sager;  the  court  having  heard  the  testimony 
of  witnesses  and  the  argument  of  counsel  and  hav- 
ing announced  its  Findings  orally,  does  hereby  make 
the  following 

FINDINGS  OF  FACT 

I. 

That  the  plaintiffs  were  and  are  residents  of  the 
State  of  Washington,  residing  near  Poulsbo,  and 
on  the  date  of  the  collision  hereinafter  referred  to 
were,  and  now  are,  the  owners  of  a  Ford  V-8  auto- 
mobile involved  in  said  collision  hereinafter  de- 
scribed. That  the  defendant,  Frank  Morse,  was  on 
the  9th  day  of  July,  1946,  an  employee  of  the  United 
States  of  America,  working  for  the  Public  Roads 
Administration  of  the  Federal  Works  Agency,  and 
was  at  the  time  of  the  collision  hereinafter  referred 
to,  the  driver  of  the  car  which  struck  the  plaintiffs' 
car  and  that  the  said  Frank  Morse  was,  at  the  time 
of  the  accident,  on  active  duty  and  working  under 
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the  direction  of  the  said  Federal  Works  Agency, 
Division  8,  and  was  driving-  the  equipment  of  the 
Federal  Government,  carrying  Government  prop- 
erty, and  doing  Government  business. 

II. 

That  this  action  is  brought  mider  the  Federal 
Torts  Claims  Act,  Title  4,  Legislative  Re-Organi- 
zation Act  of  1946,  Public  Laws  No.  601  of  the  79th 
Congress,  Second  Session,  approved  August  2,  1946, 
and  that  in  accordance  with  the  provisions  of  said 
Act  the  plaintiffs  duly  presented  their  claim  to  the 
appropriate  Federal  Agency  hereinbefore  referred 
to,  and  said  claim  was  presented  on  November  8, 
1946.  That  said  claim  was  duly  rejected  as  pro- 
vided by  law  and  that  as  stipulated  by  the  United 
States  Attorneys  and  incorporated  in  the  Pretrial 
Order,  all  procedural  matters  for  bringing  said  mat- 
ter to  court  were  done  according  to  law. 

III. 

That  on  or  about  July  9,  1946,  the  plaintiffs  were 
proceeding  south  of  Chehalis,  Washington,  on  the 
Pacific  Highway  between  Toledo  and  Chehalis,  and 
at  a  point  which  is  commonly  knownti  as  Mary's 
Corner,  where  the  National  Park  Highway  enters 
the  said  Pacific  Arterial  Highway  and  forms  a  T 
therewith,  the  said  Plaintiffs'  automobile  was  struck 
by  a  car  of  the  United  States  driven  by  the  defend- 
ant. Prank  Morse,  as  Agent  for  the  United  States. 
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IV. 

That  at  said  time  and  place  the  plaintiff,  Hobart 
E.  Keith,  was  driving  plaintiffs'  automobile  north 
toward  Chehalis  and  was  on  the  Pacific  Highway 
which  is  an  arterial  highway.  The  said  plaintiff  was 
driving  on  his  right-hand  side  of  the  road  and  had  a 
trailer  attached  to  his  car  and  was  driving  in  a 
careful,  prudent  and  legal  manner.  The  car  driven 
by  the  defendant,  Frank  Morse,  struck  the  car  and 
trailer  driven  by  the  plaintiff,  on  the  right  hand 
side;  said  car  of  Frank  Morse  proceeding  in  west- 
erly direction  off  from  the  National  Park  Highway 
and  onto  the  Pacific  Highway.  That  said  collision 
was  caused  to  the  negligent  and  unlawful  action  of 
the  said  defendant,  Frank  Morse,  as  follows: 

1.  That  the  defendant,  Frank  Morse,  entered  the 
Pacific  Highway  without  stopping,  although 
the  street  was  well  marked  with  stop  signs, 
contrary  to  the  laws  of  the  State  of  Wash- 
ington ; 

2.  In  failing  to  keep  a  lookout  for  users  of  the 
highway,  in  particular  the  plaintiffs  herein ; 

3.  In  failing  to  apply  his  brakes,  when  he  saw, 
or  should  have  seen,  that  he  was  about  to 
strike  the  car  and  trailer  of  the  plaintiffs 
herein. 

That  all  of  said  negligence  herein  set  forth  was 
the  sole  and  proximate  cause  of  the  striking  of  the 
two  automobiles. 
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V. 

That  us  a  direct  result  of  said  striking  of  the 
plaintiffs^  car  by  the  defendant's  car  as  above  set 
forth,  the  plaintiffs'  car  and  personal  effects  were 
damaged  in  the  total  sum  of  seven  hundred  and 
fifty  ($750.00)  dollars;  that  the  plaintiff,  Hobart 
E.  Keith's,  left  arm  was  mangled  causing  him  dam- 
age in  the  further  and  following  amounts:  Loss 
of  earnings  on  behalf  of  the  defendant,  Hobart  E. 
Keitli,  both  past  and  future,  in  the  sum  of  five 
thousand  ($5000.00)  dollars  (said  $5000.00  exclu- 
sive of  compensation  due  plaintiff  for  other  United 
States  services)  ;  the  said  Hobart  E.  Keith  will  need 
medical  care,  which  he  cannot  receive  from  the 
United  States  Government  under  any  of  his  pres- 
ent preferences,  in  the  sum  of  seven  hundred  fifty 
($750.00)  dollars  and  that  the  defendants  are  fur- 
ther damaged  in  general  damages  for  shock,  pain, 
embarrassment,  suffering,  disfigurement,  maiming 
and  all  other  injury  in  the  sum  of  nine  thousand, 
six  hundred  ($9,600.00)  dollars  or  in  a  total  amount 
of  sixteen  thousand,  one  hundred  ($16,100.00) 
dollars. 

VI. 

That  the  sum  of  fifteen  (15%)  per  cent  of  the 
total  dam.age  done  the  plaintiffs  is  a  reasonable 
sum  to  allow  A.  J.  Hutton  and  Marion  Garland, 
Jr.,  as  attorney's  fees. 

Done  in  Open  Court  this  6th  day  of  Oct.,  1947. 

/s/  CHARLES  H.  LEAVY, 
U.  S.  District  Judge. 
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From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following: 

CONCLUSIONS  OF  LAW 

I. 

That  the  defendant,  United  States  of  America, 
has  damaged  the  plaintiffs  in  the  sum  of  sixteen 
thousand,  one  hundred  ($16,100.00)  dollars  for 
which  the  plaintiffs  are  entitled  to  judgment,  to- 
gether with  Court  costs,  as  provided  by  law. 

II. 

That  the  sum  of  fifteen  per  cent  (15%)  of  the 
total  judgment,  or  the  sum  of  two  thousand,  four 
hundred  and  fifteen  ($2,415.00)  dollars,  should  be 
allowed  as  attorneys  fees  unto  Marion  Garland,  Jr., 
and  Arthur  J.  Hutton,  same  to  be  paid  from  the 
damages  as  received  by  the  plaintiffs. 

Done  in  Open  Court  this  6th  day  of  Oct.,  1947. 


/s/  CHARLES  H.  LEAVY, 

U.  S.  District  Judge. 


10/6/47 


Defendant  excepts  to  the  foregoing  Findings  and 
Conclusions  of  Law  and  exceptions  allowed. 
/s/  CHARLES  H.  LEAVY, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  Oct.  6,  1947. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.   1006 — Tacoma 

HOBART  E.  KEITH  and  LOUISE  E.  KEITH, 
His  Wife, 

Plaintiffs, 

vs. 

UNITED  STATES  OP  AMERICA  d/b  Through 
a  Sub-Agency  Known  as  the  PUBLIC  ROADS 
ADMINISTRATION,  FEDERAL  WORKS 
AGENCY,  DIVISION  8;  and  PRANK 
MORSE  and  JANE  DOE  MORSE,  His  Wife, 

Defendants. 

JUDGMENT 

This  Matter  having  come  on  regularly  to  be  heard 
before  me  on  the  18th  and  19th  of  September,  1947 ; 
the  j>laintiffs  being  present  in  Court  and  repre- 
sented by  their  attorneys,  A.  J.  Hutton  and  Marion 
Garland,  Jr. ;  the  defendant.  United  States  of  Amer- 
ica, being  represented  by  its  attorney,  Harry 
Sager ;  the  court  having  heard  the  testimony  of  wit- 
nesses and  the  argument  of  counsel;  having  made 
its  Findings  of  Pact  and  Conclusions  of  Lav^^  and 
being  fully  advised  in  the  premises ;  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  plaintiffs 
have  judgment  against  the  defendant,  United  States 
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of  America,  in  the  sum  of  Sixteen  Thousand,  One 
Hundred  ($16,100.00)  Dollars,  together  with  costs, 
as  provided  by  law,  in  the  sum  of  $62.80,  making 
a  total  judgment  in  the  sum  of  $16,162.80, 

($        )• 

It  is  further 

Ordered,  Adjudged  and  Decreed  that  the  plain- 
tiffs' attorneys,  A.  J.  Hutton  and  Marion  Garland, 
Jr.,  receive  from  the  plaintiffs  the  sum  of  fifteen  per 
cent  (15%)  of  their  total  judgment  as  attorney's 
fees,  or  the  sum  of  Two  Thousand,  Four  Hundred 
and  Fifteen  ($2,415.00)  Dollars;  same  to  be  paid 
from  the  moneys  received  on  this  judgment. 

Done  in  Open  Court  this  6th  day  of  October, 
1947. 

CHARLES  H.  LEAVY, 
U.  S.  District  Judge. 
10/6/47. 

Defendant  excepts  to  the  foregoing  Judgment 
and  exceptions  allowed. 

CHARLES  H.  LEAVY. 

Judgment  entered  on  Civil  Docket  VI,  Oct.  6, 
1947. 

[Endorsed]:     Filed  Oct.  6,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  That  the  United  States 
of  America,  the  defeiidant  above  named,  hereby 
appeals  to  the  Circuit  Court  of  Appeals  foi*  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  Octol^.er  6,  1947,  in  favor  of  the 
plaintiffs  in  said  action,  and  against  the  said  defend- 
ant, the  United  States  of  America;  and  from  the 
whole  thereof. 

Dated  this  2nd  day  of  January,  1948. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  CtUY  a.  b.  dovell, 

Assistant  United  States 
Attorney. 

Attorneys  for  Appellant,  United  States  of  America. 
Address:  324  Federal  Building,  Tacoma  2, 
Washington. 

Cofiy  of  the  foregoing  Notice  of  Appeal  mailed  to 
Messrs.  Marion  Garland,  Jr.,  and  A.  J.  Hutton, 
Attorneys  for  Plaintiffs,  at  Dietz  Building,  Brem- 
erton, Wash.,  this  2nd  day  of  January,  1948. 

E.  E.  REDMAYNE, 
Deputy  Clerk. 

[Endorsed] :     Filed  Jan.  2,  1948. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OP  POINTS 

The  following  is  a  statement  of  points  on  wbieh 
appellant  intends  to  rely  on  appeal. 

1.  That  the  District  Court,  in  rendering  judg- 
ment for  plaintiffs,  erred  in  allowing  attor- 
ney's fees  in  addition  to  an  award  of  damages, 
and  in  entering  judgment  in  the  aggregate 
amount  including  the  allowance  for  attorney's 
fees. 

2.  That  the  judgment  of  the  District  Court  is 
excessive  in  the  sum  of  $2100.00,  the  amount  of 
the  attorney's  fees  allowed  in  addition  to  the 
amount  of  damages  awarded  to  the  plaintiffs. 

Dated  this  21st  day  of  January,  1948. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attoi*ney. 

/s/  GUY  A.  B.  DOVELL, 

Assistant  United  States 
Attorney. 

Received  a  copy  of  the  within  statement  of  points 
this  26th  day  of  January,  1948. 

/s/  MARION  GARLAND,  JR., 
/s/  A.  J.  BUTTON, 

Attorneys  for  Plaintiffs. 

[Endorsed]:     Filed  Jan.  27,  1948. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  DESIGNATION  OF  RECORD 

ON  APPEAL 

To  the  Clerk  of  the  above-entitled  court: 

The  defendant  United  States  of  America,  here- 
with designates  the  following  portions  of  the  rec- 
ord and  proceedings  to  be  contained  in  the  record 
on  appeal : 

1.  Complaint, 

2.  Answer. 

.     3.  Order  entered  May  12,  1947,  dismissing  indi- 

•     .  vidual  defendants. 

4.  Reply. 

5.  Pre-trial  Order. 

6.  Findings  of  Fact  and  Conclusions  of  Law. 

7.  Judgment. 

8.  Transcript  of  court's  Oral  Opinion. 

9.  Notice  of  Appeal. 

10.  Statement  of  Points. 

11.  This  Designation. 

Dated  this  21st  day  of  January,  1948. 

..  /s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 
/s/  GUY  A.  B.  DOVELL, 

Assistant  United  States 
Attorney. 
Received  a  copy  of  the  within  designation  this 
26th  day  of  January,  1948. 

/s/  MARION  GARLAND,  JR., 
/s/  A.  J.  HUTTON, 

Attorneys  for  Plaintiffs. 
[Endorsed] :     Filed  Jan.  27,  1948. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFFS'  DESIGNATION  OF  CONTENTS 
OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  above-entitled  court : 

The  Plaintiffs,  Hobart  E.  Keith  and  Louise  E. 
Keith,  herewith,  in  addition  to  the  designation  of 
the  contents  of  record  set  forth  by  the  defendant, 
United  States  of  America,  through  a  sub-agency 
known  as  the  Public  Roads  Administration,  Fed- 
eral Works  Agency,  Division  8,  designates  the  fol- 
lowing portions  of  the  record  and  proceedings  to  be 
contained  in  the  record  on  appeal : 

1.  An  enlargement  of  Designations  Nos.  6  and 
7  of  the  defendants,  by  supplementing  the  same  with 
the  statement  of  counsel  for  the  respective  parties 
and  all  comments  of  the  Court  at  the  time  of  sign- 
ing the  Judgment. 

Dated  this  31st  day  of  January,  1948. 

/s/  A.  J.  HUTTON, 

/s/  MARION  GARLAND,  JR., 

Attorneys  for  Plaintiffs. 

Received  a  copy  of  the  within  designation  this 
2nd  day  of  February,  1948. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  GUY  A.  B.  DOVELL, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  Feb.  2,  1948. 
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[Title  of  District  Court  and  Cause.] 

RE-STATEMENT  OP  POINTS 

The  following-  is  a  re-statement  of  the  points  to 
be  considered  on  appeal : 

1.  Was  the  Court  correct  in  his  decision  that 
at  any  time  before  signing  the  Findings  and  Con- 
clusions of  Law  and  Judgment,  it  was  not  only  his 
right,  but  his  duty,  to  consider  the  entire  record 
and  law  in  determining  the  amount  of  damages  that 
should  be  awarded  the  plaintiffs. 

Dated  this  31st  day  of  January,  1948. 

/s/  A.  J.  BUTTON, 
/s/  MARION  GARLAND,  JR., 
Attorneys  for  Plaintiffs. 

Received  a  copy  of  the  within  re-statement  of 
points  this  2nd  day  of  February,  1948. 

J.  CHARLES  DENNIS, 
/s/  GUY  A.  B.  DOVELL, 

Attorneys  for  Defendant, 
United  States  of  America. 

[Endorsed] :     Filed  Feb.  2,  1948. 
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[Title  of  District  Court  and  Cause.] 

CLERK^S  CERTIFICATE  TO  TRANSCRIPT 
OP  THE  RECORD  ON  APPEAL 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  and  return  that  the  fore- 
going Transcript,  consisting  of  pages  numbered  1 
to  29,  inclusive,  together  with  the  original  Report- 
er's Transcript  of  the  Court's  oral  Opinion  (after 
trial),  consisting  of  pages  numbered  1  to  18,  inclu- 
sive, and  original  Reporter's  Transcript  of  Pro- 
ceedings (of  October  6,  1947),  consisting  of  pages 
numbered  1  to  10,  inclusive,  is  a  full,  true  and  cor- 
rect record  of  so  much  of  the  papers  and  proceed- 
ings in  Cause  No.  1006,  Hobart  E.  Keith  and  Louise 
E.  Keith,  his  wife.  Plaintiffs,  vs.  The  Government 
of  the  United  States  of  America,  doing  business 
through  a  sub-agency  known  as  the  Public  Roads 
Administration,  Federal  Works  Agency,  Division  8, 
and  Frank  Morse  and  Jane  Doe  Morse,  his  wife, 
Defendants,  as  required  by  the  Designation  of  the 
Contents  of  the  Record  on  Appeal  of  the  defendant 
United  States  of  America,  and  the  additional  Des- 
ignation of  the  Plaintiffs,  now  on  file  and  of  record 
in  my  office  at  Tacoma,  Washington,  and  the  same 
constitute  the  complete  Record  on  Appeal  from  the 
Judgment  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Southern 
Division,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 
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I  further  certify  the  original  Reporter's  Tran- 
scripts, a]iove  referred  to,  have  this  day  been  trans- 
mitted to  the  United  States  Circuit  Court  of  Ap- 
peals at  San  Francisco. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  all  expenses,  fees  and 
charges  earned  by  me  in  the  preparation  of  the 
aforesaid  Record  on  Appeal,  to-wit: 

Appeal  fee $  5.00 

Clerk's  fee  for  preparation  of  Record  on 
Appeal 8.50 


$13.50 


In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  in  the  City 
of  Tacoma,  in  the  Western  District  of  Washington, 
this  13th  day  of  February,  1948. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  E.  E.  REDMAYNE, 
Deputy. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.  1006 


HOBART  E.  KEITH,  et  ux., 


Plaintiffs, 


vs. 

GOVERNMENT  OP  THE  UNITED  STATES  OP 
AMERICA,  Doing  Business  Through  PUBLIC 
ROADS  ADMINISTRATION,  PEDERAL 
WORKS  AGENCY,  and  PRANK  MORSE, 
et  ux., 

Defendants. 

TRANSCRIPT  OP  COURT'S  ORAL  OPINION 

(After  Trial,  Sept.  19,  1947) 

The  Court:  This  accident,  the  first  of  its  nature 
that  this  Court  has  had  to  concern  itself  with  since 
the  enactment  of  this  Pederal  Torts  Claims  Act, 
and  conclusions  that  we  arrive  at  cannot  be  based 
therefore  upon  any  previous  experience  that  we 
have  had  along  those  lines. 

In  determining  what  award  should  be  made  in  a 
case  of  this  nature,  I  think  it  is  appropriate  to 
take  into  consideration  the  history  and  background 
that  gives  rise  to  this  legislation.  The  legislation 
itself  is  not  an  independent  enactment,  but  it  is 
only  a  part  of  the  general  reorganization  act  of 
Congress  passed  by  the  79th  Congress,  and  it  is  made 
a  part  of  that  act.  I  think  part  three  and  possibly 
four,  in  the  whole  act. 
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The  plaintiff  in  this  ease,  as  every  other  citizen 
and  person,  had  no  right  of  action  at  all  against  the 
United  States  until  this  law  became  effective.  The 
only  relief  so  far  as  an  injured  person  would  have 
against  the  Government  until  the  effective  date  of 
this  law,  was  by  filing  a  claim  in — with  the  Congress. 
That  in  turn  was  submitted  to  the  Claims  Commit- 
tee, and  it  was  either  allow^ed  or  disallowed.  Those 
claims  had  their  origin  in  both  houses  of  Congress. 
The  reorganization  act  abolished  the  Claims  Com- 
mittee. One  of  the  arguments  for  the  abolition  of 
these  committees  in  the  respective  houses,  was  that 
the  awards  made  were  frequently  entirely  out  of 
line  with  what  would  have  been  just  and  fair.  In 
some  instances  they  were  terribly  exaggerated;  in 
others  they  were  greatly  minimized;  then  in  others 
with  great  merit,  they  were  totally  disallowed.  Be- 
cause the  Legislative  Branch  of  the  Government 
had  and  has  so  many  obligations  and  duties,  they 
could  give  but  a  very  limited  consideration  to  claims 
against  the  Government,  and  the  successful  prose- 
cution of  a  claim  depended  largely  upon  the  Member 
of  Congress  who  sponsored  it  and  his  presentation 
of  it.  It  was  presented  ex  parte  and  rather 
informally. 

In  order  to  relieve  Congress  of  this  terrific  bur- 
den, and  to  assure  a  higher  degree  of  justice,  the 
provisions  were  made  whereby  the  ae:ency  involved 
itself,  if  there  was  a  minor  loss,  could  determine 
what  it  should  be,  up  to  a  thousand  dollars.  If  there 
was  a  loss  that  went  bevond  that,  the  Federal  Dis- 
trict  Courts  were  given  jurisdiction.    Action  was 
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to  be  treated  as  an  action  at  law,  though  in  fact  it 
is  not  such,  because  an  action  at  law  w^ould  entitle 
the  plaintiff  to  a  trial  by  jury. 

The  law  makes  other  restrictions,  such  as  denying 
the  injured  person  a  right  of  action  against  the 
individual  or  individuals  who  were  directly  and 
proximately  the  cause  of  their  injury  and  damage. 
By  instituting  an  action  such  as  the  plaintiff  has 
here,  he  has  waived  and  lost  his  right  to  sue  the 
individual  who   operated  the   Government  vehicle. 

I  mention  those  things  because  the  approach  to 
fixing  damages  must  be  somewhat  different  from 
that  in  an  ordinary  tort  action  where  the  amount  of 
damage  is  fixed  either  by  the  jury  or  the  Court. 

In  this  case  there  is  no  question  of  the  negligence 
at  all,  and  no  issue  of  contributory  negligence.  In 
fact,  the  Government  saw  fit  not  to  offer  any  evi- 
dence whatever  that  would  be  even  remotely  exten- 
uating, and  the  evidence  as  disclosed  here  is  that  it 
could  not  well  have  done  so.  The  accident  clearly 
was  one  of  not  even  ordinary  negligence  or  failure 
to  do  what  a  careful  and  prudent  person  would  have 
done  under  the  same  or  similar  circumstances,  but 
it  was  the  grossest  kind  of  negligence  on  the  part 
of  the  operator  of  the  Government  vehicle. 

It  is  true  that  the  pretrial  order  recites  that  it  is 
the  contention  of  the  defendant  that  the  operator  of 
this  vehicle  was  driving  with  the  sunlight  in  his 
eyes,  but  the  evidence  is  undisputed  here  that  he 
disregarded  the  entrance  on  an  arterial  highway 
which  was  well  marked  with  warning  signs  and  a 
stop  sign,  and  I  would  have  no  hesitancy  in  finding 
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if  there  were  an  issue  made,  that  he  came  through 
that  stop  sign  without  stopping,  because  he  would 
not  have  been  able  to  have  struck  the  plaintiff's  car 
^^Wa  the  force  and  violence  that  he  did,  which  was 
sufficient  to  turn  his  own  car  half  way  around  and 
head  it  back  in  the  direction  in  which  it  came.  So 
he  must  have  gone  through  that  stop  sign.  The  fact 
that  the  sun  was  shining  in  his  eyes  is  a  matter  that 
w^as,  of  course,  not  in  his  control,  but  called  for  a 
high  degree  of  vigilance  and  care,  just  as  fog  would, 
or  rain  would,  or  anything  else.  The  evidence  indi- 
cates clearly  that  he  did  not  exercise  even  the  most 
ordinary  care  under  the  existing  circumstances. 

The  miracle  of  the  whole  situation  is  that  all  of 
these  people  were  not  severely  injured  or  some  of 
them  killed.  But  happily  and  fortunately  for  the 
wife  and  the  three  children  in  the  car,  they  appar- 
ently were  not  hurt  at  all,  or  not  sufficient  to  justify 
them  in  presenting  any  claim. 

The  plaintiff,  Keith,  did  suffer  severe  injuries. 
The  Government  has  made  no  effort  to  minimize  it. 
It  has  been  extremely  fair  in  presentation  of  the 
matter  in  cross-examining  witnesses  called  by  the 
plaintiff.  He  made  a  remarkable  recovery  phys- 
ically, and  from  what  medical  testimony  we  have 
there  are  possibilities  of  recurrency  by — some  time 
in  the  future  suffering  from  an  osteomyelitis,  I 
think  they  designated  it.  that  might  result  in  an 
amputation  of  the  arm,  but  those  are  speculative 
and  I  shall  not  take  them  into  consideration  in 
measuring  the  damages. 
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The  plaintiff  gives  every  indication  of  suffering 
mentally  or  psychologically,  whatever  would  be  the 
proper  term  to  designate  a  mental  condition.  The 
doctor  that  he  called  here,  who  is  an  expert  in  that 
field,  states  that  there  is  substantial  reason  to  be- 
lieve that  with  a  proper  personal  relationship  and 
a  sufficient  degree  of  confidence  on  the  part  of  the 
plaintiff,  Keith,  with  his  physician,  within  a  year's 
time  he  ought  to  be  well  along  toward  the  road  to 
recovery  from  this  existing  mental  condition,  which 
is  due,  in  part,  to  his  age  and  in  part  to  this 
accident. 

I  am  inclined  to  feel  and  believe,  and  shall  make 
an  award  for  allowing  a  sum  that  will  grant  him 
treatment  along  i:)sychiatric  lines  in  connection  with 
his  present  condition.  One  who  suffers  from  a  men- 
tal state  cannot  be  judged  by  the  rest  of  us  very 
well,  or  not  nearly  so  well  as  we  could  if  it  were  a 
physical  condition,  nor  if  it  were  an  objective 
symptom  as  distinguished  from  a  subjective  symp- 
tom. We  might  be  inclined  to  suspicion  malingering. 
One  might  be  inclined  to  believe  that  this  is  a  case, 
where  after  an  award  was  made  and  a  collection  of 
damages  was  had,  that  there  would  be  a  rapid  recov- 
ery from  the  mental  state. 

I  do  not  feel  that  such  is  the  situation  in  this 
case.  I  watched  the  plaintiff  quite  closely  in  the 
courtroom  and  on  the  witness  stand,  and  I  am  of 
the  opinion  that,  to  him  his  troubles  are  real, 
though  to  his  physicians  and  probably  others  they 
would  appear  to  be  a  type  of  psychosis  or  nervous- 
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ness.  Probably  psychosis  is  a  little  too  strong  a 
word.  Psycho-neurotic,  I  think,  is  the  term  that 
the  doctors  use.  For  that  reason,  I  feel  there 
should  be  some  award  made  that  will  allow  for 
treatment. 

Now  as  to  the  nature  of  the  disability,  it  is  un- 
disputed that  his  disability  in  this  left  hand  and 
arm  is  at  least  ninet}^  per  cent  and  permanent.  The 
evidence  is  quite  convincing  that  he  never  again 
can  follow  his  occupation  as  a  carpenter.  He  might 
direct  carpenter  activity,  and  he  might  do  some 
minor  carpenter  work,  but  he  is  left  now  with  a 
thumb  and  two  fingers  on  his  left  hand,  with  w^rist 
permanently  damaged  and  even  the  forearm  dam- 
aged. My  recollection  of  the  testimony  is  that  he 
can't  bring  his  second  finger  in  contact  with  this 
thumb  at  all  after  almost  a  year  and  a  half,  and  the 
same  is  generally  true  of  the  first  finger,  so  he 
couldn't  hold  a  nail,  couldn't  do  many  of  those 
things  that  a  carpenter  would  have  to  do. 

The  amount  of  an  award  that  can  be  made  for 
that  type  of  permanent  injury  is  one  that  is  diffi- 
cult because  we  have  no  definite  standard  to  go  by. 
The  State  of  Washington,  as  I  tried  to  hurriedly 
check  u|),  or  have  my  law  clerk  check,  allows  a 
maximum  of  thirty-six  hundred  dollars  for  the  loss 
of  an  arm,  or  use  of  an  arm,  as  a  permanent  par- 
tial disability  and  final  settlement  for  such  loss. 

That  he  has  lost  a  considerable  amount  of  earn- 
ing and  will  continue  to,  at  least  for  a  period  some- 
where from  nine  months  to  a  year  from  this  date, 
there    is   no   question.     His   earnings   were    in   the 
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neighborhood  of  eleven  dollars  and  eighty  cents  a 
day,  subject  to  certain  deductions.  That  loss  began 
about  December  the  first,  1946,  or  late  in  Novem- 
ber, when  he  had  used  his  sick  leave  and  his  perma- 
nent leave.  It  could  be  argued,  and  probably  the 
Court  would  be  inclined  to  instruct  the  jury  if 
they  were  measuring  damages,  or  w^ould  himself  if 
this  were  an  action  against  a  private  individual, 
approach  it  from  a  somewhat  different  angle,  that 
he  sustained  a  loss  from  the  date  of  the  accident  to 
the  end  of  the  period  when  he  drew  his  wages  as 
sick  leave  and  accumulated  leave,  which  would  have 
to  be  compensated  for  because  he  had  earned  this 
time.  But  in  a  case  of  this  nature,  w^here  the  Gov- 
ernment is  the  pay  for  the  wages,  and  where  the 
Government  would  become  the  judgment  debtor,  I 
think  the  approach  should  be  made  from  the  date 
when  he  ceased  to  draw  wages,  up  to  a  time  w^hen 
he  probably  can  gainfully  employ  himself  again. 
And  it  is  uy>on  that  basis  that  I  shall  make  my 
calculation. 

Now,  as  to  the  loss  of  personal  property  and 
damage  to  the  automobile,  I  shall  generally  accept 
the  automobile  value  based  upon — or  loss  based 
upon  the  value  that  the  son,  who  at  one  time  had 
an  interest  in  it,  fixed,  which  was  four  hundred  and 
fifty  dollars.  The  O.P.A.  price  at  that  time,  if  it 
had  been  sold  at  ceiling  price  immediately  preced- 
ing the  accident,  was  possibly  eight  hundred  and 
fifty  dollars. 
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And  as  to  the  personal  jiroperty  involved,  I  feel 
that  the  value  lias  been  greatly  overesthnated  by 
Mrs.  Keith.  It  couldn't  be  fixed  by  what  it  would 
cost  to  go  out  and  buy  it  new,  and  yet  it's  undis- 
puted that  the  little  trailer  was  a  total  loss  and 
likewise  a  good  part  of  the  personal  property,  bed- 
stead, spring  or  mattress,  some  of  the  suitcases  and 
the  clothing  and  other  things,  but  an  allowance  far 
less  than  that  which  is  claimed,  will  have  to  be 
made. 

And  then  w^e  come  to  the  item  that  really  is  the 
major  item  here,  and  that  is  general  damages  for 
pain  and  suffering,  for  the  permanent  partial  dis- 
ability, for  the  disfigurement,  and  the  mental  an- 
guish that  has  been  sustained  to  date  and  that  doubt- 
less will  for  some  time  in  the  future.  And  here, 
again,  is  a  difficult  item  to  fix  with  any  degree  of 
certainty.  I  am  sure  that  if  these  plaintiffs  had 
been  relegated  to  filing  a  claim  with  the  Congres- 
sional Claims  Committee,  that  item  would  not  have 
begun  to  receive  the  consideration  that  it  was  enti- 
tled to  because  the  members  of  the  Claims  Commit- 
tee could  not  possibly  have  the  picture  that  the 
Court  gets  after  hearing  and  seeing.  Usually  these 
claims  bills  probably  would  receive  from  thirty  min- 
utes to  forty-five  minutes'  consideration  in  each 
house.  To  allow  much  greater  time,  would  make  it 
impossible  for  Congress  to  get  their  business  trans- 
acted. 

The  suggestion  that  there  are  minor  children 
and  that  their  welfare  should  be  taken  into  consid- 
eration in  an  award  here,  must  be  discarded.    If 
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this  were  a  death  loss  it  would  have  a  place ;  but  not 
being  such,  I  feel  I  cannot  give  it  consideration. 

In  approaching  the  whole  matter  and  in  fixing 
amounts,  the  Court  has  given  serious  consideration 
to  the  cases  that  have  been  submitted  by  counsel 
for  the  Government  as  to  sums  approved  by  the 
Court  of  last  resort  in  this  state.  They  are  all  cases 
wherein  the  Court  refused  to  disturb  the  verdict  as 
being  an  excessive  one.  This  case  of  Long  vs. 
Thompson,  an  accident  somewhat  similar  to  the  acci- 
dent we  have  here,  the  man  was  52  years  of  age  and 
was  a  blacksmith  and  the  injury  resulted  in  a  total 
incapacitation  so  far  as  following  his  trade  was 
concerned.  The  jury  allowed  ten  thousand  dollars. 
The  Court  said  that  didn't  appear  to  be  excessive. 
It  is  found  in  177  Wash,  on  296,  and  decided  in 
1934.  The  next  case  cited  is  Hirst  vs.  Standard  Oil 
Company,  145  Wash.  597,  where  the  recovery  was 
eleven  thousand  a  hundred  eighty  dollars  and  forty 
cents.  It  grew  out  of  an  automobile  collision,  and  the 
left  arm,  as  in  this  case,  was  so  badly  injured  that 
it  had  to  be  amputated  entirely.  And  in  that  con- 
nection, I  may  say  that  the  plaintiff  in  that  case  per- 
haps did  not  suffer  the  pain  that  the  plaintiff  in  this 
case,  by  reason  of  efforts  here  made  to  save  the  hand 
and  arm,  and  the  long  hospitalization.  This  case 
discloses  a  hospitalization  of  better  than  six  months, 
and  a  type  of  treatment  employed  that  a  mere  de- 
scription of  it  causes  a  person  to  feel  pain,  where 
the  penetration  of  the  bones  on  the  fingers  remain- 
ing and  the  hand,  and  the  application  of  the  wires 
to  hold  the  parts  in  place  vv^as  necessary.  This  Hirst 
case  was  decided  in  1927. 
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The  Ticxt  casc^  cited  is  Ekeberg  vs.  Tacoma,  142 
Wash.  240.  This  case  was  likewise  decided  in  1927. 
Tacoma,  a  municipal  corporation,  was  made  the 
defendant  and  the  verdict  there  was  for  thirteen 
thousand  dollars,  and  the  injury  was  substantial. 

In  addition,  I  have  had  my  clerk  check  u])  to 
find  additional  cases  that  might  be  somewhat  simi- 
lar. I  find  the  case  of  Johnson  vs.  Burnham,  198 
Wash.  500,  which  was  decided  in  1939,  where  the 
jury  awarded  twenty-one  thousand  one  hundred  dol- 
lars for  injuries  and  hospitalization,  to  a  carpenter 
who  was  50  years  of  age,  and  his  earnings  were  be- 
tween two  and  three  hundred  dollars  a  month.  He 
suffered  a  compound  fracture  of  the  left  leg,  and 
there  was  a  showing  made  that  this  might  flare  up 
and  cause  an  amputation  and  that  the  loss  was  from 
twenty-five  to  fifty  per  cent.  That  verdict  was  sus- 
tained. 

But,  back  as  early  as  1920  the  Supreme  Court  of 
this  state  said  in  determining,  that's  in  the  case  of 
McCreedy  vs.  Fournier,  133  Wash.  351,  '^In  deter- 
mining whether  an  award  for  damages  for  personal 
injuries,  largely  of  a  permanent  character,  is  ex- 
cessive the  Courts  must  to  some  extent  take  into 
consideration  the  present-day  conditions  and  factors 
which  differ  from  those  prevailing  a  few  years 
earlier." 

I  call  attention  to  this  last  case  because  I  think 
that  is  a  very  sound  expression  of  law  in  an  action 
of  this  nature.  We  must  take  into  consideration, 
now,  the  value  of  a  dollar,  and  we  should  determine 
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judicially,  because  it  is  known  to  everyone,  whether 
judge,  lawyer,  or  otherwise,  that  a  dollar  is  very 
cheap  as  compared  to  a  dollar  ten  years  ago.  It  is 
not  for  the  Court  to  determine  that  this  situation 
is  always  going  to  prevail,  but  it  does  i)revail  now 
and  doubtless  will  for  some  time  to  come,  and  an 
award  of  five  thousand  dollars  made  ten  years  ago 
is  little  more — I'm  being  very  consei'vative  in  my 
estimate — than  an  award  of  seventy-five  hundred 
or  eight  thousands  dollars  would  be  now. 

I  take  into  consideration  those  factors  in  making 
the  award  here,  and  while  I — I  am  trying  to  state, 
as  I  did  at  the  outset,  no  determination  of  the 
amounts  to  be  awarded  as  compensation  can  ever 
be  set  by  anyone  to  be  exactly  right  or  exactly  just. 

I  am  going  to  allow  in  this  case  for  loss  of  earn- 
ings over  the  period  of  time  that  the  evidence  indi- 
cates that  this  plaintiff  has  been  and  will  be  unable 
to  work,  the  sum  of  five  thousand  dollars;  for  his 
medical  care  and  attention,  seven  hundred  and  fifty 
dollars;  for  loss  and  damage  to  the  automobile  and 
his  personal  property,  seven  hundred  and  fifty  dol- 
lars ;  and  general  damages  for  permanent  disability, 
pain  and  suffering  and  future  loss  of  earnings,  the 
sum  of  seven  thousand  five  hundred  dollars;  mak- 
ing a  total  of  fourteen  thousand  dollars.  Now,  in 
addition  thereto,  I  shall  allow  as  the  law  provides, 
an  attorneys'  fee  in  the  sum  of  fifteen  per  cent, 
which  would  be  two  thousand  one  hundred  dollars, 
making  a  total  award  and  judgment  of  sixteen  thou- 
sand one  hundred  dollars. 
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Mr.  Sager:  If  your  Honor  please,  the  law  does 
not  authorize  the  allowance  of  attorneys'  fees  in  ad- 
dition to  the  judgment. 

The  Court:  That's  the  way  I  read  the  statute, 
but  we'll  read  it  again.  I  read  it  first  probably  a 
little  hurriedly. 

Section  422  of  the  act,  ^^A  Court  rendering  a  judg- 
ment for  plaintiff  pursuant  to  part  three  of  this 
title,  or  the  head  of  a  Federal  agency  or  his  designee, 
making  an  aw^ard  pursuant  to  part  two  of  this  title, 
or  the  Attorney  General  making  a  disposition  pur- 
suant to  Section  413  of  this  title,  as  the  case  may 
be,  n>ay,  as  a  part  of  the  judgment,  award  or  settle 
judgment,  award  or  settlement,  determine  and  allow 
reasonable  attorneys'  fees,  which  if  the  recovery  is 
five  hundred  dollars  or  more,  shall  not  xeceed  ten 
per  cent  of  the  amount  recovered  under  part  two, 
or  twenty  per  cent  of  the  amount  recovered  under 
part  three,  to  be  paid  out  of  but  not  in  addition  to 
the  amount  of  the  judgment  or  award  and  settle- 
ment." 

That  language  makes  your  position  sound,  Mr. 
Sager,  but  I  will  accomplish  the  same  purpose  by 
making  an  allow^ance  of  sixteen  thousand  dollars 
and  provide  for  a  fifteen  per  cent  attorneys'  fee, 
as  I  intend  to  allow  the  plaintiff  approximately 
fourteen  thousand  dollars  net  as  his  loss. 

I  feel  that  there  should  be  a  net  aw^ard  of  this 
fourteen  thousand.  What  the  Court  has  in  mind  is 
the  ho])e  that  after  the  expenditure  of  a  reasonable 
amount  of  this  money  that  this  individiuil  might 
follow  such  a  course  as  to  be  able  to  make  a  living. 
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since  in  all  probability  he  will  never  be  able  to  be 
reassigned  to  the  position  that  he  has  had  with  the — 
in  the  Navy  Department. 

Mr.  Sager:     And  the  costs 

The  Court:  Well,  yes,  the  usual  costs,  but  no 
interest  on  any  amount  here.  The  act  provides  that 
interest  may  not  be  allowed,  that  is,  up  to  the  date 
of  recovery. 

Mr.  Hutton:     It  is  a  matter  of  law. 

The  Court:  That's  my  view  of  it.  Of  course, 
Congress  has  to  make  an  appropriation,  or  has  to 
have  an  appropriation  to  pay — you  can't  levy  upon 
any  government  property  for  collection  of  this 
money. 

Mr.  Hutton:  We  understand  it  will  take  some 
years  before  we  get  it,  your  Honor 

The  Court:  Yes,  I  don't  know  just  when  you 
will 

Mr.  Hutton :  There  might  be  certain  questions  of 
minor  importance  in  regard  to  the  cost  bill,  but  I 
suppose  those  will  come  up  when  we  submit  the 
costs.   The  service,  of  course 

The  Court:  Your  attorneys'  fees  award  would  be 
slightly  more  in  this  manner  than  they  would  be  as 
calculated  on  the  fourteen  thousand  dollars. 

Mr.  Hutton:  I  was — I  appreciate  that,  and  I 
appreciate  the  decision  of  the  Court,  naturally,  in 
the  way  it  has  been  analyzed  by  the  Court,  but  these 
other  items  that  have  been  somewhat  costly,  that 
is  of  course,  of  having  service  made  on  parties,  that 
would  go  in  the  regular  cost  but  we  will  discuss  those 
at  the  time. 
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The  Court:  Well,  no,  they  wouldn't — you 
couldn't  include — I  don't  know  just  what  you  mean 
by  other  items.   The  travel  back  and  forth*? 

Mr.  Hutton:  Oh,  no.  No,  no.  I  mean  money 
we  actually  paid  out  in  this  Court  and  to  the  Mar- 
shal, and  so  forth. 

The  Court:     Oh,  those  are  proper  items. 

Mr.  Hutton:     That's  all  that  I 

The  Court:  But  the  major  item  of  allowance 
here  for  general  damage,  pain,  suffering  through 
future  loss,  covers 

Mr.  Hutton:  Oh,  yes.  No,  there  was  no  thought 
in  my  mind  in  regard  to  that.  The  items  con- 
sist— well,  I  will  be  specific  about  it,  your  Honor. 
There  might  be  some  question  with  regard  to  this 
man  Morse,  but  we  thought  that  he  should  be  a 
party,  and  he  was  served  at  a  cost  of  about  $29.50, 
and  it  is  just  the  regular  things  that  go  in  a  cost 
bill,  and  that  might  be  settled  later,  your  Honor. 

The  Court:  No,  I  will  be  prepared  to  settle  it 
now. 

Mr.  Hutton :     Well,  I 

The  Court :  But  you — I  think  the  better  way  for 
you  to  do  is  to  prepare  and  serve  and  file  a  cost 
bill. 

Mt\  Hutton:  If  your  Honor  please,  there  is 
something  outside  that  I  have  to  run  across  before, 
maybe  your  Honor  is  familiar  with.  We  will,  of 
course,  sul>mit  to  our  client  a  cost  statement,  and  I 
don't  want  to  do  what  your  Honor  thinks  isn't  right 
by  the  client.  Among  other  things,  it  cost  for  the 
doctor's  testimony,  one  hundred  dollars.  Would 
that — things  of  that  nature,  would  that  be  a  proper 
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item  of  expense  in  figuring  before  we  give  our  cli- 
ent his  share'?  I  imagine  it  would  be,  but  I  want 
to  be  fair  with  the  Court  in  getting  this  person  what 
monies  you  think  are  coming  to  him. 

The  Court:  Well,  I  don't  like  to  rule  definitely. 
Off  hand,  it  seems  to  me  it  would.  This  statute  is 
penal  in  its  nature,  relative  to  overcharges  for  at- 
torneys' fees. 

Mr.  Hutton:     I  understand  that,  your  Honor. 

The  Court :  And  counsel  will  have  that  in  mind, 
but  there  is  no  thought  in  allowing  a  fifteen  per  cent 
attorneys'  fee  to  have  that  cover  the  costs,  which 
are  chargeable  under  the  statute. 

Mr.  Hutton:  We  will  go  over  the  statute,  your 
Honor. 

The  Court :  Now  you  had  better  prepare  findings 
and  conclusions  of  law  and  judgment,  and  submit 
those,  and  of  course  the  item  of  costs  will  be  depend- 
ent upon  the  determination  there  if  there  is  a 
dispute  between  the  parties.  And  I  suggest  your 
findings  would  be  properly  presented  some  Monday 
morning  which  is  a  law  day. 

Mr.  Hutton:     This  coming  Monday  morning? 

The  Court:  Well,  if  you  desire,  you  may,  but 
I 

Mr.  Hutton:  I  doubt  the  possibility  of  our  pre- 
paring   ■ 

The  Court:  No,  there  is  no  reason.  Why,  any 
Monday  morning. 

Mr.  Hutton:  I  see.  That  is  our  regular  law  day 
in  Kitsap  County  for  all  the  lawyers  over  thire, 
but  one  of  us  will  come  down  and  take  care  of  it. 

[Endorsed]  :     Filed  Feb.  12,  1948. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

No.  1006 
HOBART  E.  KEITH,  et  ux.. 


Plaintiffs, 


vs. 


GOVERNMENT  OF  THE  UNITED  STATES  OF 
AMERICA,  Doing  Business  Through  PUBLIC 
ROADS  ADMINISTRATION,  FEDERAL 
WORKS  AGENCY,  and  FRANK  MORSE, 
et  ux, 

Defendants. 

'   TRANSCRIPT  OF  PROCEEDINGS  ON 
OCTOBER  6,  1947 

•  <      ■      ,    ■ 

The  Court:  Docket  1006,  Hobart  E.  Keith  and 
wife  versus  government  of  the  United  States. 
.  .Mr.  Garland:  Your  Honor  please,  rather  than 
taking  judgment  together  with  costs,  I  submitted 
my  cost  bill  over  five  days  ago,  and  would  like  to 
Ji^ve  that  matter  decided  and  the  costs  in  the  total 
judgment.  The  reason  for  this  is  the  collection  will 
be  made  from  the  United  States,  and  sometimes 
their  officials  don't  understand  the  adding  the  costs 
when  the  Judge  gives  judgment  for  so  much. 

If  yon  will  notice  on  page  1,  about  lines  20 

The  Court:     Yes,  I  see. 

Mr.   Garland:     Yes,  Well,   on   tlie   cost   liill,   the 
United  States  Attorney  and  I  are  agreed  except  for 
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the  second,  third  and  fourth  items.  Those  have  to 
do  with  the  serving  of  a  Frank  Morse  who  was  dis- 
missed from  the  case.  If  your  Honor  remembers, 
he  was  dismissed  because  of  your  Honor's  opinion 
that  he  w^as  not  a  necessary  party.  Since  your  Hon- 
or's decision  there  have  been  a  lot  of  cases,  and 
there  was  a  complete  review  of  them  in  the  last 
issue  of  ^^The  American  Bar  Journal "  It  held  that 
about  half  the  courts  held  the  party  in  a  similar 
situation  was,  and  about  half  the  courts  held  they 
weren't.  There  is  no  court  that  would  be  binding 
upon  your  Honor  has  yet  passed  on  the  subject, 
that  I  know. 

Now  in  this  particular  case  on  the  Court's  ruling 
they  were  not  necessary  costs,  but  we  were  ill  the 
position  of  not  knowing  whether  they  would  be  or 
not  when  we  started  this  lawsuit.  They  amount  to 
$36.51.  Therefore,  the  judgment  that  your  Honor 
enters  will  be  either  $16,162.80  or  $16,199.37,  de- 
pending on  whether  you  allow  those  as  taxable  costs, 
or  not,  and  I  have  no — it  is  entirely  in  your  Honor's 
discretion  there,  and  whether  he  was  a  necessary 
party  to  bring  this  action  or  not.  You  ruled  once, 
so ■  '■•  .  ■; '. 

The  Court:  The  statute,  however,  expressly  pro- 
Addes  that  no  judgment  can  be  taken  against  the 
individual,  and  that  an  action  of  this  kind  bars  a 
subsequent  action  against  the  individual.  Isn't  that 
correct  •? 

Mr.  Garland :  That  is  correct.  Your  Honor  will 
either  let  me  fill  in  the  judgment,  or  fill  it  in  yov..T- 
self  for  sixteen  thousand  one  hundred  and 
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The  Court:  Wlmt  about  the  other  items,  Mr. 
Sager,  do  you  have  any  objection? 

Mr.  Sagcr:     The  cost  bilH 

The  Court:     Yes. 

Mr.  Sager:  No,  I  haven't  any  objection  except 
as  to  this  item.  I  do  want  to  make  some  objection 
to  the  findings. 

The  Court :     Very  well. 

Mr.  Sager:  I  think  in  general  the  judgment  and 
the  findings  are  in  accord  with  your  Honor's  oral 
ruling.  I  think  on  page  3  of  the  findings,  sub-para- 
graph 3  is  not  in  accordance  with  the  testimony. 
I  don't  know  that  your  Honor  made  any  special  find- 
ing in  regard  to  that  factor.  The  finding  is  in  fail- 
ing to  apply  his  brakes  when  he  saw  or  should  have 
seen  that  he  was  about  to  strike  the  car  and  trailer 
of  the  plaintiffs  herein. 

Now  as  I  recall  the  testimony,  the  plaintiff's  tes- 
timony, through  the  witness  Billings,  I  believe,  one 
eye  witness  to  the  accident  other  than  the  plaintiff 
and  members  of  his  family,  that  he  said  obviously 
from  the  skidmarks  on  the  pavement,  the  govern- 
ment car  had  applied  its  brakes  very  vigorously  in 
an  attempt  to  stop,  so  it  seems  to  me  that  finding  is 
not  in  accord  with  the  evidence. 

Now,  except  for  that  finding,  I  think  the  rest  of 
the  findings  are  in  accordance  with  your  Honor's 
ruling. 

I  wish  to  take  exception,  however,  to  the  finding 
number  5,  in  the  computation  of  the  amount  of  the 
total  judgment.  It  allows  a  figure  of  $9,600.00  for 
general  damages  and  suffering,  and  disfigurement 
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and  so  forth.  Now  iii  that  item  there  has  been  in- 
cluded the  award  of  attorneys'  fees,  because  when 
your  Honor  first  announced  its  computation  in  the 
judgment  that  you  allowed  $7500.00  for  those  ele- 
ments of  damage,  and  of  course  for  the  same  rea- 
sons I  think  the  judgment  is  in  error  in  allowing 
a  total  of  sixteen  thousand  one  hundred,  which  in 
effect  includes  an  addition  of  attorneys'  fees,  over 
and  above  the  amount  the  Court  first  found  as  hav- 
ing been  the  amount  of  damages.  I  think  the  statute 
is  clear  that  attorneys'  fees  while  fixed  by  the  Court, 
are  not  to  be  in  addition  to  the  judgment.  They 
are  to  come  out  of  the  judgment,  and  I  think  that  it 
is  error  to  incorporate  them  in  as  part  of  the  total 
judgment,  and  the  obvious  effect  is  to  allow  them  as 
attorneys'  fees.  I  think  the  judgment  should  be  re- 
duced by  that  amount.  The  original  amount  the 
Court  found  as  having  been — in  measuring  the  dam- 
age of  the  defendant, — or  of  the  plaintiff. 

The  Court :  Mr.  Sager,  it  became  entirely  a  mat- 
ter of  calculation,  and  the  Court  stated  expressly 
at  the  time  I  had  misread  the  statute  with  reference 
to  the  attorne.ys'  fees.  I  was  under  the  impression 
that  the  attorneys'  fees  were  in  addition  to  the 
award  to  be  made  to  the  injured  party.  Upon  that 
being  called  to  the  attention  of  the  Court,  and  a  re- 
reading of  the  statute,  I  was  satisfied  that  such  was 
the  situation,  but  still  of  the  opinion  that  the  in- 
jured party  was  entitled  to  an  award  of  approxi- 
mately fourteen  thousand  dollars,  net,  and  not 
fourteen  thousand  dollars  from  which  tliere  should 
be  deducted  attorneys'  fees. 
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I  was  further  of  the  opinion  that  an  attorneys^ 
fee  in  the  sinn  of  fifteen  per  cent  was  a  reasona])le 
attorneys'  fee  iinder  all  of  the  facts  and  circum- 
stances in  the  case. 

Now  there  was  no  intention  that  the  attorneys' 
fee  should  be  added  as  such  to  the  last  item,  but 
it  all  comes  out  the  same  if  it  were  broken  down, 
and  the  sum  were  added  to  these  various  items.  In 
other  words  the  statute  is  not  to  be  so  rigidly  con- 
strued as  to  make  it  impossible  for  the  Court  to 
take  into  consideration  what  the  award  and  attor- 
neys' fee  is  going  to  be  when  making  the  award 
for  the  loss  sustained,  and  that  would  be  the  effect 
of  the  position  you  take,  because  the  Court  might 
have  made  an  error  in  calculation  or  in  interpreta- 
tion, it  would  become  a  situation,  if  your  position 
were  sound,  where  the  Court  could  never  correct 
such  an  error  and  was  forever  bound  by  it. 

Now  technically  it  may  be  that  this  award  should 
be  scattered  through  the  various  items,  but  the 
result  would  be  the  same. 

Mr.  Sager:  Well,  of  course  my — the  reason  I 
raise  the  point  at  this  time  is  that  I  think  the  effect 
of  this  judgment  is  to  do  what  the  statute  says  can- 
not be  done,  to  allow  an  attorneys'  fee  over  and 
above  the  actual  amount  of  damage  that  the  Court 
found  the  man  had  suffered. 

The  Court:  The  statute  certainly  doesn't  say 
that  the  Court  cannot  exercise  its  discretion  and 
allow  an  award,  and  out  of  that  award  there  be 
attorneys'  fees,  and  in  calculating  it  that  the  court 
could  not  take  into  consideration  what  he  proposed 
to  leave  as  the  net  amount  for  the  injured  party. 
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Mr.  Sager:  Of  course,  the  Court  in  the  first 
instance,  under  the  statute,  is  to  find  the  amount  of 
damage  the  person  suffered ;  the  amount  of  loss  that 
he  sustained.  Now  that  is  not — that  is  not  affected 
one  way  or  the  other  by  attorneys'  fees.  He  either 
suffers  $14,000  damages  or  he  suffers  $16,000  dam- 
ages.   That  is  the  actual  loss  that  he  has  sustained. 

The  Court:  I  think,  Mr.  Sager,  I  stated — and 
of  course  it  is  a  matter  of  common  knowledge,  that 
when  we  come  to  measure  in  dollars  and  cents 
human  sufferings  and  injuries,  there  can  be  no 
standard  bv  which  we  measure  it  with  exactitude, 
and  there  is  plenty  in  this  record  to  warrant  a 
finding  of  |16,000  in  damages  in  the  aggregate,  and 
that  is  the  position  the  Court  has  taken. 

Mr.  Sager:    Well- 

The  Court:  The  fact  that  I,  under  a  misappre- 
hension, used  the  figure  $14,000,  and  of  the  opinion 
that  added  to  that  would  be  attorneys'  fees,  but 
always  with  knowledge  that  the  attorneys'  fees  were 
a  part  of  the  item  of  allowance,  and  then  corrected 
it  and  made  it  $16,000,  it  is,  it  seems  to  me,  rather 
extreme  technical  grounds  that  the  objection  is 
made. 

Mr.  Sager:  The  Court's  misapprehension  was 
not  as  to  the  amount  of  damage  suffered  by  the 
defendant — or  by  the  plaintiff.  The  Court's  misap- 
prehension was  to  the  effect  of  the  statute  in 
allowance  of  fees. 

The  Court:  No,  I  expressed  then  and  I  will 
express  now,  so  that  you  will  have  it  clear  in  the 
record,  that  ih^  defendant  suffered  damages  in  loss 
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of  property  and  personal  injnries,  and  pain  and 
suffering-,  and  ])ernianent  disability,  in  the  sum  of 
$16,000.00. 

Mr.  SaiJ^er:  Well,  of  course  thai  was  not  the 
Court's  first  finding'.  The  Court's  first  finding  was 
that 

The  Court:  Well,  it  would  be  an  unhappy  situ- 
ation if  the  Court  were  always  bound  by  statements 
made  if  they  w^ere — if  later  he  felt  he  was  in  error 
about  it.  In  fact  there  is  nothing  in  this  case  now 
that  would  bar  the  Court  even  upon  its  own  initi- 
ative, if  he  felt  in  good  conscience  that  he  had  made 
a  mistake,  and  allow  $20,000.00,  or  allow  $5,000.00. 
You  are  tying  yourself  to  the  statement  that  I 
made  that  the  damages  were  $14,000.  That  was  an 
oral  statement  subject  to  modifications  and  correc- 
tion, and 

Mr.  Sager:  I  want  to  call  the  matter  to  your 
Honor's  attention  at  this  time.  I  think  probably 
I  will  and  should  file  a  motion,  direct  a  formal  mo- 
tion to  correct  the  judgment,  and  I  think  under  the 
rules  that  has  to  be  done  within  ten  days  after  entry 
of  judgment,  but  I  wanted  to  call  it  to  your  Hon- 
or's attention  at  this  time  to  give  the  Court  an 
opportunity  to  correct  the  judgment  if  it  felt  it 
should. 

The  Court:  Well,  the  only  correction  that  I 
would  make  in  the  judgment,  might  even  then  be 
quite  technical,  that  this — in  the  findings,  the  way 
the  sum  is  broken  down.  It  might  be  that  that  might 
be  modified,  because  all  of  these  were  very  flexible 
items.    The   personal   effects  and   damages   sought 
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there  was  something  like  three  or  four  thousand 
dollars.  The  Court  allowed  $750.00.  The  loss  of 
earnings  were  substantially  in  excess  of  the  amount 
the  Court  allowed. 

I  am  going  have  you  sign  this  as  being  pre- 
sented by  yourself 

Mr.  Sager:  If  the  Court  signs  the  findings  and 
the  judgment  at  this  time  I  would  like  exceptions 
included. 

The  Court:  Very  well.  Do  you  desire  to  have  the 
Court  to  note  exceptions  here  on  these 

Mr.  Sager:     Yes. 

The  Court :     Now  what  is  this  item  of  costs  ? 

Mr.  Garland:     $62.80. 

The  Court :     Is  that  what  the  total  costs  are  ? 

Mr.  Garland:     Yes,  your  Honor. 

The  Court:     I  thought  it  was  $199.00. 

Mr.  Garland:  No,  just  $99.00.  It  makes  sixty- 
two  eighty  if  the  items  are  struck,  which  counsel 
made  the  motion  for,  and  which  I  think  he  properly 
made  the  motion.  It  makes  a  total  judgment  of 
$16,162.80. 

The  Court:     $62.00? 

Mr.  Garland:     And  80c. 

The  Court:  I  have  noted  your  exceptions  on  the 
judgment  in  this  language,  Mr.  Sager: 

*'The  defendant  excepts  to  the  foregoing  judg- 
ment and  exceptions  allowed." 

Mr.  Sager:  That  is  sufficient,  your  Honor.  I 
think  the  exceptions  should  be  noted  in  the  findings 
and  conclusions,  as  well. 
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The  Coiii't :  I  have  made  a  notation  on  the  find- 
ings and  conclusions,  the  single  notation : 

''The  defendant  excepts  to  the  foregoing  findings 
and  conclusions  of  law,  and  exceptions  allowed." 

Mr.  Sager:     That  is  satisfactory. 

CERTIFICATE 

I,  Russell  N.  Anderson,  official  court  reporter  for 
the  above-entitled  court,  do  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  the 
matters  therein  set  out. 

/s/  RUSSELL  N.  ANDERSON, 
Official  Court  Reporter. 

[Endorsed]:     Filed  Feb.  12,  1948. 


[Endorsed]:  No.  11859.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Hobart  E.  Keith 
and  Louise  E.  Keith,  His  Wife,  Appellees.  Tran- 
script of  Record.  Upon  Appeal  From  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Southern  Division. 

Filed  February  16,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11859 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

HOBART  E.  KEITH  and  LOUISE  E.  KEITH, 
His  Wife, 

Appellees. 

ORDER  EXTENDING  TIME  TO   PILE 
TRANSCRIPT  AND  DOCKET  CAUSE 

Good  cause  therefor  appearing.  It  Is  Ordered  that 
the  time  within  which  the  United  States  of  Amer- 
ica, appellant  herein,  may  file  the  certified  tran- 
script of  record  and  docket  above  cause  in  this  court 
be,  and  hereby  is  extended  to  and  including  Febru- 
ary 16,  1948. 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States  Circuit 
Judge. 

Dated:     San  Francisco,  Calif.,  February  16,  1948. 
[Endorsed] :     Filed  Feb.  16,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD  FOR 
PRINTING 

Comes  now  appellant  and  pursuant  to  subdivision 
6,  Rule  19  of  the  Rules  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  herewith 
adopts  the  statement  of  points  filed  by  it  in  the  Dis- 
trict Court  upon  which  appellant  intends  to  rely  on 
appeal,  and  herewith  designates  the  entire  tran- 
script of  record  as  prepared  and  certified  by  the 
clerk  of  the  District  Court,  to  be  printed  for  pur- 
poses of  this  appeal. 

Dated  this  19th  day  of  February,  1948. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  GUY  A.  B.  DOVELL, 
Assistant  United   States  Attorney,   Attorneys   for 
Appellant. 

Service  of  the  foregoing,  by  receipt  of  true  copy 
thereof,  is  hereby  acknowledged  this  21st  day  of 
February,  1948. 

/s/  A.  J.  BUTTON, 
/s/  MARION  GARLAND,  JR., 
Attorneys  for  Plaintiffs- 
Appellees. 

[Endorsed]  :     Filed  Feb.  27,  1948. 
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JURISDICTION 


This  cause  was  commenced  by  the  plaintiffs,  Ho- 
bart  E.  Keith  and  Louise  E.  Keith,  his  wife,  by  filing 
a  complaint  in  the  District  Court  of  theUnited  States, 
Western  District  of  Washington,  Southern  Division, 
on  February  21,  1947  (Tr.  10).  The  complaint  sought 


recovery,  under  the  Federal  Toii:  Claims  Act,  of  dam- 
ages suffered  by  plaintiff  Hobart  E.  Keith  in  a  collision 
on  July  9,  1946,  between  plaintiffs  automobile  and  a 
government  owned  vehicle,  the  total  of  said  damages 
alleged  to  be  in  the  sum  of  $41,260.10.  (Tr.  2-10). 

After  a  trial  before  the  court,  a  judgment  was  en- 
tered in  favor  of  the  plaintiffs  and  against  the  defend- 
ant United  States  of  America  in  the  sum  of  $16,100.00 
and  costs  (Tr.  24-25).  This  judgment  was  entered  Oc- 
tober 6,  1947.  A  notice  of  appeal  was  filed  by  the  de- 
fendant United  States  of  America  on  January  2,  1948. 
(Tr.  26)  This  court  has  jurisdiction  pursuant  to  28 
U.S.C.  225  and  Rule  73  of  the  Rules  of  Civil  Procedure. 

QUESTION  PRESENTED 

Upon  trial  of  claim  arising  under  the  Federal  Tort 
Claims  Act,  where  the  court  has  rendered  its  decision 
finding  the  several  items  of  damages  suffered  by  plain- 
tiff In  the  total  sum  of  $14,000  and  allowing  in  addi- 
tion 15%  therof  for  attorney  fees  in  the  sum  of 
$2100.00,  with  a  total  recovery  of  $16,100,  and  there- 
after and  on  presentation  sign,  over  objection  by  de- 
fendant, formal  findings  distributing  the  amount  al- 
lowed for  attorney  fees  to  an  item  of  the  damages, 
may  the  court  properly  thereupon  enter  judgment  for 
the  sum  of  $16,100  in  order  that  the  statutory  require- 


ment  that  such  fees  be  deducted  and  not  added  may  be 
complied  with  and  at  the  same  time  so  that  such  al- 
lowance has  not  the  effect  of  reducing  the  amount  of 
damages  the  court  has  found  the  plaintiff  suffered 
and  should  be  allowed. 

STATEMENT  OF  CASE 

The  District  Court,  at  the  conclusion  of  trial,  on 

September  19,   1947,  in  rendering  its  decision  and 

award  of  damages,  announced  its  judgment  as  follows : 

*'I  am  going  to  allow  in  this  case  for  loss  of 
earnings  over  the  period  of  time  that  the  evi- 
dence indicates  that  this  plaintiff  has  been  and 
will  be  unable  to  work,  the  sum  of  five  thousand 
dollars ;  for  his  medical  care  and  attention,  seven 
hundred  and  fifty  dollars ;  for  loss  and  damage  to 
the  automobile  and  his  personal  property,  seven 
hundred  and  fifty  dollars;  and  general  damages 
for  permanent  disability,  pain,  and  suffering  and 
future  loss  of  earnings,  the  sum  of  seven  thou- 
sand five  hundred  dollars ;  making  a  total  of  four- 
teen thousand  dollars.  Now,  in  addition  thereto, 
I  shall  allow  as  the  law  provides,  an  attorney's 
fee  in  the  sum  of  fifteen  per  cent,  which  would 
be  two  thousand  one  hundred  dollars,  making  a 
total  award  and  judgment  of  sixteen  thousand 
one  hundred  dollars.''   (Tr.  43) 

Thereupon  the  following  objection  was  made  by 

counsel  for  the  defendant: 

'^Mr.  Sager:  If  your  Honor  please,  the  law 
does  not  authorize  the  allowance  of  attorney's  fees 
in  addition  to  the  judgment." 


'The  Court:  That's  the  way  I  read  the  stat- 
ute, but  we'll  read  it  again.  I  read  it  first  prob- 
ably a  little  hurriedly/' 

The  court  then  read  Section  422  of  the  Act  and 

further  stated: 

'That  language  makes  your  position  sound  Mr. 
Sager,  but  I  will  accomplish  the  same  purpose 
by  making  an  allowance  of  sixteen  thousand  dol- 
lars and  provide  for  a  fifteen  per  cent  attorney's 
fee,  as  I  intend  to  allow  the  plaintiff  approximate- 
ly fourteen  thousand  dollars  net  as  his  loss.  I 
feel  that  there  should  be  a  net  award  of  this 
fourteen  thousand."    (Tr.  44) 

And  it  also  later  appeared : 

'The  Court:  Your  attorney's  fees  award  would 
be  slightly  more  in  this  manner  than  they  would 
be  as  calculated  on  the  fourteen  thousand  dollars.'^ 
(Tr.  45) 

Thereafter  on  October  6,  1947,  at  the  time  of 
presentation  of  formal  Findings  of  Fact,  Conclusions 
of  Law  and  Judgment,  as  prepared  by  counsel  for 
plaintiff,  counsel  for  defendant  took  exception  there- 
to as  follows:  (Tr.  50-53) 
"Mr.  Sager  *  *  *  * 

I  wish  to  take  exception,  however,  to  the  find- 
ing number  5,  in  the  computation  of  the  amount 
of  the  total  judgment.  It  allows  a  figure  of 
$9,600.00  for  general  damages  and  suffering,  and 
disfigurement  and  so  forth.  Now  in  that  item 
there  has  been  included  the  award  of  attorneys' 
fees,  because  when  your  Honor  first  announced 
its  computation  in  the  judgment  that  you  allowed 


$7500.00  for  these  elements  of  damage,  and  of 
course  for  the  same  reasons  I  think  the  judgment 
is  in  error  in  allowing  a  total  of  sixteen  thousand 
one  hundred,  which  in  effect  includes  an  addition 
of  attorneys'  fees,  over  and  above  the  amount  the 
court  first  found  as  having  been  the  amount  of 
damages.  I  think  the  statute  is  clear  that  attor- 
neys' fees  while  fixed  by  the  court,  are  not  to  be 
in  addition  to  the  judgment.  They  are  to  come 
out  of  the  judgment,  and  I  think  that  it  is  error 
to  incorporate  them  in  as  part  of  the  total  judg- 
ment, and  the  obvious  effect  is  to  allow  them  as 
attorneys'  fees.  I  think  the  judgment  should  be 
reduced  by  that  amount.  The  original  amount 
the  court  found  as  having  been  in  measuring  the 
damage  of  the  defendant,  —  or  of  the  plaintiff. 

The  Court:  ''Mr.  Sager,  it  became  entirely  a 
matter  of  calculation,  and  the  court  stated  express- 
ly at  the  time  I  had  misread  the  statute  with  ref- 
erence to  the  attorneys'  fees.  I  was  under  the 
impression  that  the  attorneys'  fees  were  in  addi- 
tion to  the  award  to  be  made  to  the  injured  party. 
Upon  that  being  called  to  the  attention  of  the 
court,  and  a  rereading  of  the  statute,  I  was  sat- 
isfied that  such  was  the  situation,  but  still  of  the 
opinion  that  the  injured  party  was  entitled  to  an 
award  of  approximately  fourteen  thousand  dol- 
lars, net,  and  not  fourteen  thousand  dollars  from 
which  there  should  be  deducted  attorneys'  fees. 


Now  there  was  no  intention  that  the  attorneys' 
fees  should  be  added  as  such  to  the  last  item,  but 
it  all  comes  out  the  same  if  it  were  broken  down, 
and  the  sum  were  added  to  these  various  items. 
In  other  words,  the  statute  is  not  to  be  so  rigidly 
construed  as  to  make  it  impossible  for  the  court 
to  take  into  consideration  what  the  award  and 
attorneys'  fee  is  going  to  be  when  making  the 
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award  for  the  loss  sustained,  and  that  would  be 
the  effect  of  the  position  you  take,  because  the 
court  might  have  made  an  error  in  calculation 
or  in  interpretation,  it  would  become  a  situation, 
if  your  position  was  sound,  where  the  court  could 
never  correct  such  an  error  and  was  forever 
bound  by  it. 

Now  technically  it  may  be  that  this  award 
should  be  scattered  through  the  various  items, 
but  the  result  would  be  the  same. 

Mr.  Sager:  Well,  of  course  my  —  the  reason 
I  raise  the  point  at  this  time  is  that  I  think  the 
effect  of  this  judgment  is  to  do  what  the  statute 
says  cannot  be  done,  to  allow  an  attorneys'  fee 
over  and  above  the  actual  amount  of  damage  that 
the  court  found  the  man  had  suffered. 

The  Court:  The  statute  certainly  doesn't  say 
that  the  court  cannot  exercise  its  discretion  and 
allow  an  award,  and  out  of  that  award  there  be 
attorney's  fees,  and  in  calculating  it  that  the 
court  could  not  take  into  consideration  what  he 
proposed  to  leave  as  the  net  amount  for  the  in- 
jured party. 

Mr.  Sager:  Of  course,  the  court  in  the  first 
instance,  under  the  statute,  is  to  find  the  amount 
of  damage  the  person  suffered,  the  amount  of  loss 
that  he  sustained.  Now  that  is  not  —  that  is  not 
affected  one  way  or  the  other  by  attorney's  fees. 
He  either  suffers  $14,000  damages,  or  he  suffers 
$16,000  damages.  That  is  the  actual  loss  that  he 
has  sustained. 

The  Court:  I  think,  Mr.  Sager,  I  stated  —  and 
of  course  it  is  a  matter  of  common  knowledge, 
ithat  when  we  come  to  measure  in  dollars  and 
cents  human  sufferings  and  injuries,  there  can 
be  no  standard  by  which  we  measure  it  with  ex- 
actitude, and  there  is  plenty  in  this  record  to 


warrant  a  finding  of  $16,000  in  damages  in  the 
aggregate,  and  that  is  the  position  the  court  has 
taken. 

Mr.  Sager:   Well  — 

The  Court:  The  fact  that  I  under  a  misappre- 
hension, used  the  figure  $14,000,  and  of  the 
opinion  that  added  to  that  would  be  attorneys' 
fees,  but  always  with  knowledge  that  the  attor- 
neys' fees  were  a  part  of  the  item  of  allow- 
ance, and  then  corrected  it  and  made  it  $16,000, 
it  is  it  seems  to  me  rather  extreme  technical 
grounds  that  the  objection  is  made. 

Mr.  Sager:  The  court's  misapprehension  was 
not  as  to  the  amount  of  damages  suffered  by  the 
defendant  —  or  by  the  plaintiff.  The  court's 
misapprehension  was  to  the  effect  of  the  statute 
in  allowance  of  fees." 

The  trial  court,  although  signing  the  formal  find- 
ings, conclusions  of  law,  and  judgment,  as  presented 
by  counsel  for  plaintiff,  nevertheless  was  constrained 
to  observe: 

"The  court:  Well,  the  only  correction  that  I 
would  make  in  the  judgment  might  even  then 
be  quite  technical,  that  is  —  in  the  findings,  the 
way  the  sum  is  broken  down.  It  might  be  that 
might  be  modified,  because  all  of  these  were  very 
flexible  items  *  *  *  *."  (Tr.  54) 

Thereupon,  the  court  entered  judgment  for  said 
sum,  with  exceptions  to  defendant.   (Tr.  24-25) 

The  trial  court  had  prior  thereto  by  entry  of  its 
Pre-trial  Order  (Tr.  15-18)  confined  the  issues  of  fact 
before  the  court  to  a  single  issue,  namely, 
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"The  amount  of  damage  the  plaintiff,  Hobart 
E.  Keith  received."    (Tr.  16) 

STATEMENT  OF  POINTS  TO  BE  URGED 

1.  That  the  District  Court,  in  rendering  judg- 
ment for  plaintiffs,  erred  in  allowing  attorneys^  fees 
in  addition  to  an  award  of  damages  and  in  entering 
judgment  in  the  aggregate  amount  including  the  al- 
lowance for  attorneys'  fees.    (Tr.  43-45,  50-54). 

2.  That  the  judgment  of  the  District  Court  is 
excessive  in  the  sum  of  $2100.00,  the  amount  of  the 
attorneys'  fees  allowed  in  addition  to  the  amount  of 
damages  awarded  to  the  plaintiffs.    (Tr.  24-25,  43). 

ARGUMENT 

The  several  specifications  of  error,  Points  I  and 
II,  embody  practically  the  same  subject  matter  and 
the  appellant's  argument  as  to  one  will  apply  with 
equal  force  as  to  the  other.  Therefore,  they  will  be 
discussed  together. 

That  part  of  Section  422  of  the  Federal  Tort 

Claims   Act   of   August  2,   1946    (28   U.S.C.    944), 

pertinent  in  the  present  instance,  reads  as  follows: 

'^The  court  rendering  a  judgment  for  the  plain- 
tiff pursuant  to  subchapter  II  of  this  chapter, 
*  *  *  may,  as  a  part  of  the  judgment,  *  *  *  de- 
termine  and   allow   reasonable   attorneys'    fees, 
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which,  if  the  recovery  is  $500  or  more  shall  not 
exceed  *  *  *  20  per  centum  of  the  amount  re- 
covered under  subchapter  II  of  this  chapter,  to 
be  paid  out  of  but  not  in  addition  to  the  amount 
of  judgment  *  *  *  recovered,  to  the  attorneys  rep- 
resenting the  claimant.  Any  attorney  who 
charges,  demands,  receives,  or  collects  for  ser- 
vices rendered  in  connection  with  such  claim  any 
amount  in  excess  of  that  allowed  under  this  sec- 
tion, if  recovery  be  had,  shall  be  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof,  be 
subject  to  a  fine  of  not  more  than  $2,000  or  im- 
prisonment for  not  more  than  one  year,  or  both.'' 

The  question  seems  to  resolve  itself  into  whether 
or  not  the  court  can  do  indirectly  what  it  is  forbidden 
to  do  directly.  That  is,  whether  or  not  the  intent  of 
the  statute  expressed  in  emphatic  terms  and  with  pen- 
alty for  violation  attached  can  be  circumvented  by 
the  simple  expedient  of  raising  the  damages  in  order 
to  allow  damages  to  a  plaintiff  in  the  full  amount 
suffered,  keeping  in  mind  that  a  percentage  must  be 
deducted  for  attorney  fees. 

When  after  awarding  plaintiff  damages  totalling 
fourteen  thousand  dollars,  and  in  addition  an  attor- 
ney's fee  of  $2100.00,  the  attention  of  the  court  was 
directed  to  the  statute,  nevertheless  the  court  was  of 
the  opinion  : 

"I  feel  that  there  should  be  a  net  award  of  this 
fourteen  thousand."  (Tr.  44)   (Italics  supplied). 

And  at  the  time  of  entering  the  judgment,  the 
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court  restated  its  previously  expressed  position,  as: 

a  *  *  *  g^-jj  q£  ^j^g  opinion  that  the  injured 
party  was  entitled  to  an  award  of  approximately 
fourteen  thousand  dollars  net,  and  not  fourteen 
thousand  dollars  from  which  there  should  be  de- 
ducted attorneys'  fees/'    (Tr.  51) 

And  the  court  thereafter  reiterated  its  construc- 
tion of  the  statute : 

"In  other  words  the  statute  is  not  to  be  so  rig- 
idly construed  as  to  make  it  impossible  for  the 
court  to  take  into  consideration  what  the  award 
and  attorneys'  fee  is  going  to  be  when  making 
the  award  for  the  loss  sustained  *  *  *'\  (Tr.  52) 

*     *     *     * 

"The  statute  certainly  doesn't  say  that  the 
court  cannot  exercise  its  discretion  and  allow  an 
award,  and  out  of  that  award  there  be  attorneys' 
fees,  and  in  calculating  it  that  the  court  could 
not  take  into  consideration  what  he  proposed  to 
leave  as  the  net  amount  for  the  injured  party." 
(Tr.  52) 

Such  consideration  seems  tantamount  to  making 
the  attorneys'  fees  an  element  of  damages,  and  the 
general  rule  is: 

"Generally,  there  can  be  no  recovery  as  dam- 
ages of  the  expenses  of  litigation  and  attorneys' 
fees  unless  authorized  by  statute  or  contract." 
25  C.J.S.  Damages,  Section  50. 

In  Viner  v,  Untrecht^  158  P.  (2d)  3,  at  page  9, 
the  Supreme  Court  of  California  recognized  the  fore- 
going rule : 
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"Generally,  fees  paid  to  attorneys  are  not  re- 
coverable from  the  opposing  party  either  as  costs, 
damages,  or  otherwise  in  the  absence  of  express 
statutory  or  contractual  authority.  *  *  *'' 

"We  find  no  room  for  interpretation  in  the 
matter.  Moreover,  it  is  improper  to  include  at- 
torneys' fees  as  a  part  of  exemplary  damages." 

This  rule  has  been  observed  in  federal  cases: 

"It  is  well  settled  that  a  plaintiff  cannot  re- 
cover attorneys'  fees  incurred  in  connection  with 
a  suit  to  recover  damages  for  a  tort." 

Insuranshares  Corporation  v.  Northern  Fiscal 
Corporation,  42  F.  Supp.  126,  129. 

In  Union  Indemnity  Co.  v,  Vetter,  40  P.  (2d)  606, 
where  in  an  action  on  bond  to  recover  for  breach  of 
building  contract,  the  District  Court  permitted  evi- 
dence of  attorneys'  fees  to  be  introduced  and  the  jury 
awarded  damages  on  that  account,  the  appellate  court 
held  the  elements  of  damage  consisting  of  attorneys' 
fees  should  be  eliminated  and  that  the  appellee  was 
entitled  to  what  he  actually  and  reasonably  expended 
in  finishing  the  building  after  the  contractor  had 
abandoned  it,  and  thereupon  reversed  the  cause  and 
remanded  the  same  for  further  proceedings  in  con- 
formity with  its  ruling. 

United  States  Fidelity  &  Guaranty  Co,  v.  High- 
way Engineering  &  Construction  Co.,  51  F.  (2d)  894, 
cites,  and  supports  the  Vetter  case,  supra. 
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See  also  Frick  Co,  v,  Rubel  Corporation,  62  F. 
(2d)  769  ;Storley  v.  Armour  &  Co.,  107  F.  (2d)  499. 

A  similar  statute,  Section  8,  Title  49,  U.S.C., 

makes  provision  for  damages  and  attorneys'  fees  as 

follows : 

^^In  case  any  common  carrier  subject  to  the 
provisions  of  this  chapter  shall  do,  cause  to  be 
done,  or  permit  to  be  done  any  act,  matter  or 
thing  in  this  chapter  prohibited  or  declared  to  be 
unlawful,  or  shall  omit  to  do  any  act,  matter  or 
thing  in  this  chapter  required  to  be  done,  such 
common  carrier  shall  be  liable  to  the  person  or 
persons  injured  thereby  for  the  full  amount  of 
damages  sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  chapter,  to- 
gether with  a  reasonable  counsel  or  attorney's 
fee,  to  be  fixed  by  the  court  in  every  case  of  re- 
covery, which  attorneys'  fee  shall  be  taxed  and 
collected  as  part  of  the  costs  in  the  case/' 

However,  the  court  in  Sonken-Galamba  Corpora- 
tion V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  28  F.  Supp.  456, 
against  the  plaintiff's  contention  that  it  should  re- 
cover the  amount  of  attorneys'  fees  expended  in  a  pre- 
liminary action  in  which  defendant  railway  company 
was  a  party,  in  rejecting  the  same  and  refusing  to 
broaden  the  elements  of  damage  even  where  the  word- 
ing of  the  statute  indicated  full  relief,  had  this  to  say  : 

^The  express  provision  for  the  recovery  of  an 
attorney's  fee  in  the  suit  for  damages  was  neces- 
sary if  such  an  attorney's  fee  is  to  be  recovered, 
for  the  general  rule  is  that  an  attorney's  fee  is 
not  recoverable.     The  mere  fact  that  Congress 
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deemed  it  necessary  to  make  special  provision 
for  the  recovery  of  an  attorney's  fee  in  the  suit 
for  damages  authorized  by  Congress  strongly 
suggests  that  it  was  not  intended  by  Congress  that 
other  attorneys'  fees  expended  in  merely  inci- 
dental litigation  should  be  recovered  as  damages. 
The  statute  provides  that  the  injured  party  may 
recover  ^he  full  amount  of  damages  sustained'. 
But  the  phrase  'full  amount'  adds  nothing  to  the 
significance  of  the  statute,  only  'damages  known 
to  the  law'  are  recoverable.  Pennsylvania  R.  Co, 
V.  International  Coal  Mining  Co,,  230  U.  S  184 
204,  33  S.  Ct.  893,  57  L.  Ed.  1446  Ann.  Cas! 
1915A,  315." 

It  is,  therefore,  the  contention  of  appellant  that 
the  trial  court's  action  herein  in  the  allowance  of  at- 
torney's fees  is  in  effect  an  attempt  to  make  the  same 
an  element  of  damages,  and  is  due  to  mistake  or  error 
of  law,  and  that  such  allowance  should  be  corrected 
to  conform  to  statute. 

See  5  C.  J.  S.  Appeal  and  Error,  Section  1636; 
Mercantile-Comw^erce  Bank  &  Trust  Co,  v,  S,  E. 
Arkansas  Levee  District,  106  F.  (2d)  966. 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  District  Court  is  ex- 
cessive in  the  sum  of  $2100.00,  and  should  be  reduced 
accordingly. 

Respectfully  submitted, 

J.  CHARLES  DENNIS, 
United  States  Attorney 

GUY  A.  B.  DOVELL, 
Assistant  United  States  Attorney, 
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RESTATEMENT  OF  QUESTIONS  PRESENTED 

1.  When  a  court  makes  a  Findings  of  Fact  and  Con- 
clusion of  Law  and  enters  his  judgment,  all  of  which  hold  in 
writing  that  the  plaintiffs'  damage  is  in  the  sum  of  $16,- 
100.00,  and  on  appeal  the  Transcript  of  Record  does  not 
contain  any  matters  relating  to  the  amount  of  damage  suff- 
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ered,  does  the  Circuit  Court  have  sufficient  facts  with  which 
to  say  the  trial  court  erred  in  rendering  the  amount  of 
damages? 

2.  Is  a  trial  court  bound  by  an  oral  amendment  or 
decision,  or  is  he  at  liberty  at  any  time  to  change  his  ruling 
until  such  time  as  he  enters  Findings  of  Fact,  Conclusions 
of  Law  and  Judgment? 

ADDITIONAL  STATEMENT  OF  THE  CASE 

After  three  days  of  trial,  the  trial  of  this  case  was  con- 
cluded September  19di,  1947.  Thereafter,  as  customary,  the 
judge  discussed  many  of  the  points  of  fact  and  law  concerned 
in  the  case  in  order  to  assist  the  attorneys  in  drawing  the 
Findings  of  Fact,  Conclusions  of  Law  and  Judgment,  so  they 
would  be  consistent  with  the  court's  opinion.  Thereafter, 
the  court  signed  Findings  of  Fact,  Conclusion  of  Law  and 
Judgment  on  the  6th  day  of  October,  1947,  and  that  said 
Findings  of  Fact  pertinent  to  this  appeal  are  as  follows: 

'That  as  a  direct  result  of  said  striking  of  the  plain- 
tiffs' car  by  the  defendant's  car  as  above  set  forth,  the 
plaintiffs'  car  and  personal  effects  were  damaged  in  the 
total  sum  of  seven  hundred  and  fifty  ($750.00)  dollars; 
that  the  plaintiff,  Hobart  E.  Keith's  left  arm  was  man- 
gled causing  him  damage  in  the  further  and  following 
amounts:  Loss  of  earnings  on  behalf  of  the  defendant, 
Hobart  E.  Keith,  both  past  and  future,  in  the  sum  of 
five  thousand  ($5000.00)  dollars  (said  $5000.00  exclu- 
sive of  compensation  due  plaintiff  for  other  United 
States  services);  the  said  Hobart  E.  Keith  will  need 
medical  care,  which  he  cannot  receive  from  the  United 
States  Government  under  any  of  his  present  preferences, 


in  the  sum  of  seven  hundred  fifty  ($750.00)  dollars 
and  that  the  defendants  are  further  damaged  in  general 
damages  for  shock,  pain,  embarrassment,  suffering,  dis- 
figurement, maiming  and  all  other  injury  in  the  sum  of 
nine  thousand,  six  hundred  ($9,600.00)  dollars  or  in  a 
total  amount  of  sixteen  thousand,  one  hundred  ($16,- 
100.00)  dollars.''    (Tr.  22.) 

On  the  same  date  appropriate  Conclusions  of  Law  were 
drawn,  as  follows: 

'That  the  defendant.  United  States  of  America,  has 
damaged  the  plaintiffs  in  the  sum  of  sixteen  thousand, 
one  hundred  ($16,100.00)  dollars  for  which  the  plain- 
tiffs are  entitled  to  judgment,  together  with  Court  costs, 
as  provided  by  law."    (Tr.  23.) 

Judgment  was  entered  consistent  with  said  Findings  of 
Fact  and  Conclusions  of  Law,  the  appropriate  part  of  which 
is  as  follows: 

'^Ordered,  Adjudged  and  Decreed  that  the  plaintiffs 
have  judgment  against  the  defendant.  United  States  of 
America,  in  the  sum  of  Sixteen  Thousand,  One  Hun- 
dred ($16,100.00)  Dollars,  together  with  costs,  as  pro- 
vided by  law,  in  the  sum  of  $62.80,  making  a  total 
judgment  in  the  sum  of  $16,162.80."  (Tr.  24  and  25.) 

ARGUMENT  IN  SUPPORT  OF  TRIAL  COURT'S 

DECISION 

The  only  question  possible  to  appeal  here  is  whether  or 
not  the  trial  court  had  a  proper  mental  process  in  making 
his  Findings  of  Fact,  Conclusions  of  Law  and  Judgment. 
There  can  be  no  question  raised  but  that  his  ultimate  result 
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of  the  amount  of  damages  was  correct  as  the  Findings  of 
Fact  and  Conclusions  of  Law  supported  the  judgment. 

That  the  plaintiff  in  this  case  was  actually  damaged  in 
the  sum  of  $16,100.00  is  not  questioned  hy  the  appellant, 
who  must  conclude  that  the  damages  in  the  sum  of  $16,- 
100.00  are  reasonable.  It  is  axiomatic  that  if  the  damages 
are  reasonable,  the  court's  so  determining  them  as  being 
reasonable  is  the  proper  thing  for  the  court  to  do. 

ARGUMENT  IN  ANSWER  TO  ARGUMENT 
OF  APPELLANT 

The  answer  to  the  statement  of  points  of  the  appellant 
that 

''the  District  Court,  in  rendering  judgment  for  plaintiffs, 
erred  in  allowing  attorneys'  fees  in  addition  to  an  award 
of  damages  and  in  entering  judgment  in  the  aggregate 
amount  including  the  allowance  for  attorneys'  fees" 

is  very  simple.  The  answer  is  that  the  court  did  not  do  this. 
The  court  very  definitely  made  a  Findings  of  Fact  (Tr.  22) 
that  the  appellee  was  damaged  in  the  sum  of  $16,100.00, 
and  did  not  enter  any  aggregate  judgment  including  attor- 
neys' fees,  but  the  judgment  itself  specifically  provides  the 
attorneys'  fees  shall  come  out  of  the  award  to  the  defendant. 

"It  is  further 

"Ordered,  Adjudged  and  Decreed  that  the  plaintiffs' 
attorneys,  A.  J.  Hutton  and  Marion  Garland,  Jr.,  re- 
ceive from  the  plaintiffs  the  sum  of  fifteen  per  cent 
(15%)  of  their  total  judgment  as  attorney's  fees,  or  the 


sum  of  Two  Thousand,  Four  Hundred  and  Fifteen 
($2,415.00)  Dollars;  same  to  be  paid  from  the  moneys 
received  on  this  judgment."    (Tr.  25.) 

In  other  words,  the  appellant  has  raised  questions  which 
in  truth  and  in  fact  do  not  exist. 

In  our  opinion,  the  question  that  actually  was  in  the 
appellant ^s  mind  should  be  as  follows: 

If  a  judge  of  the  Federal  Court,  under  a  misapprehen- 
sion of  the  law  of  the  case,  makes  an  oral  statement  from 
the  bench  in  rendering  his  opinion,  and  said  misapprehen- 
sion is  called  to  his  attention,  can  he  then  change  his  opinion 
to  conform  to  the  law,  and  incorporate  in  his  final  decision 
his  true  findings,  all  in  accordance  with  the  law? 

Appellants  answer  this  in  the  negative. 

If  the  appellant's  argument  is  sound,  the  court  would 
have  to  be  most  careful  in  what  he  said  during  or  after  a 
trial,  before  signing  the  judgment.  If  he  spoke  out  of  turn 
or  by  mistake,  he  would  have  no  way  out,  and  errors  could 
never  be  corrected. 

The  Federal  Judge  who  tried  this  case  recognized  the 
soundness  of  this  argument.  See  Appellant's  Brief,  last  para- 
graph, page  5,  extending  onto  page  6. 

The  case  of  Viner  v.  Untrechty  158  P.  (2d)  3,  cited  on 
page  10  of  appellant's  brief,  is  where  the  court  allowed  attor- 
neys' fees  in  excess  of  the  judgment  to  the  defendant.  That 
is  not  so  in  the  case  at  bar.  The  case  of  Insuranshares  Cor- 
poration V.  Northern  Fiscal  Corporation^  42  F.  Supp.  126,  is 
likewise  not  in  point. 
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In  the  case  of  the  Union  Indemnity  Co.  v.  Vetter,  40 
'F.  (2d)  606,  cited  on  page  11  of  the  appellant's  brief,  is  not 
in  point,  as  the  attorneys'  fees  there  were  not  allowable  as 
an  element  of  damage  and  were  held  to  be  one  of  the  elements 
of  damage.  In  the  case  at  bar  it  is  found  that  the  plaintiff's 
damage  is  so  much  and  the  attorneys'  fees  are  not  an  element 
of  that  damage. 

The  question  is  not  raised  here,  but  that  15%  for  attor- 
neys' fees  is  a  reasonable  sum  to  allow  the  attorneys. 

The  rest  of  the  cases  cited  in  the  brief  are  for  the  same 
reasons  not  in  point. 

The  only  facts  properly  before  this  court  at  the  present 
time  is  the  form  of  Findings  of  Fact  and  Conclusions  of  Law 
presented  by  the  court.  The  case  of  Meyer  v.  Everett  Pulp  & 
Paper  Co.,  193  Fed.  857,  at  page  863,  sets  out  the  law  very 
concisely  that  the  decision  of  the  judge  as  to  amount  will 
not  be  upset  unless  there  is  before  the  court  some  evidence 
to  show  the  amount  was  excessive: 

'The  general  conclusion  that  the  plaintiffs  should 
take  nothing  except  the  money  deposited  is  tantamount 
to  a  general  verdict  of  a  jury,  and  we  are  not  permitted 
to  look  into  the  evidence  for  determining  whether  the 
conclusion  was  properly  deduced. 

''We  could  not  do  so  even  if  it  were  proper,  because 
the  record  does  not  contain  all  the  evidence  adduced  at 
the  trial.  Nor  can  the  written  opinion  of  the  court  be 
considered  as  a  findings  of  facts.  It  shows  the  conclusion 
of  the  judge  upon  the  facts  and  the  law,  but  it  cannot 
be  treated  as  a  finding  of  conclusions  of  either  fact  or 
law." 
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That  a  court  is  not  bound  by  its  reasoning  if  its  judg- 
ment is  upheld  by  the  facts  is  axiomatic.   The  case  of  Inter- 
state Circuit,  Inc.,  v.  United  States,  304  U.  S.  55,  82  Law 
Ed.*  1146,  states  the  law  as  follows: 

'The  opinion  of  the  court  was  not  a  substitute  for  the 
required  findings.  A  discussion  of  portions  of  the  evi- 
dence and  the  court's  reasoning  in  its  opinion  do  not 
constitute  the  special  and  formal  findings  by  which  it  is 
the  duty  of  the  court  appropriately  and  specifically  to 
determine  all  the  issues  which  the  case  presents.  This 
is  an  essential  aid  to  the  appellate  court  in  reviewing 
an  equity  case  (Railroad  Commission  v,  Maxcy,  281 
U.  S.  82,  74  L.  Ed.  717,  50  S.  Ct.  228)  *  ^  *." 

The  rule  is  set  out  in  53  Am.  ]ur.  784,  paragraph  1129, 
as  follows: 

''*  ^  *  The  decision  of  the  court  is  its  judgment,  while 
its  opinion  consists  of  and  represents  the  reasons  given 
for,  or  the  grounds  of,  the  decision  and  judgment.  Such 
reasons  are  no  essential  part  of  the  decision,  and  in  the 
eyes  of  the  reviewing  court  they  are  not  material  if  the 
decision  itself  is  proper.  It  is  universally  recognized  that 
a  correct  decision  will  not  be  disturbed  even  though  it 
is  based  on  improper  grounds.  Neither  does  the  courfs 
opinion,  giving  the  reasons  for  its  decision,  operate  as 
findings  of  fact  by  the  court.  *  *  *  But  in  reviewing 
a  judgment,  an  appellate  court  will  examine  the  lower 
court's  opinion  only  for  the  purpose  of  ascertaining  the 
arguments  made  and  the  reasons  given  in  support  of  the 
lower  court's  rulings  and  determinations. 

"The  court  has  been  held  free  to  change  is  decision, 
orally  announced,  on  the  merits  before  judgment  has 
been  entered  thereon."    (Italics  ours.) 

In  Ritter  v.  lohnson,  163  Wash.  153,  300  Pac.  518,  the 
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court  very  ably  and  simply  takes  care  of  the  same  question 
as  here  raised.   Quoting  from  163  Wash.  155  and  156: 

''Appellant  first  contends  that  the  court  erred  in  en- 
tering judgment  in  respondents'  favor,  having  once 
orally  announced  a  decision  in  appellant's  favor  to  the 
effect  that  the  action  would  be  dismissed.  No  judgment 
having  been  entered,  the  court  was  at  liberty  to  change 
its  ruling,  and  no  error  can  here  be  predicated  upon  the 
fact  that  such  change  was  made.  Landry  v,  Seattle,  P. 
A.  &  W.  R.  Co,,  100  Wash.  453,  171  Pac.  231;  Quigley 
V.  Barash,  135  Wash.  338,  237  Pac.  732." 

It  is  therefore  concluded  by  the  appellees  that  the  court 
did  not  allow  attorneys'  fees  in  excess  of  the  amount  of  dam- 
ages awarded  the  appellees  and  that  the  question  of  whether 
or  not  the  attorneys'  fees  of  15%  are  reasonable  is  answered 
by  the  statute  itself,  which  allows  attorney  fees  up  to  20%. 
And  the  question  of  whether  or  not  the  damages  allowed 
were  excessive  is  precluded  by  the  fact  that  the  appellant  did 
not  certify  to  this  court  in  the  transcript  a  statement  of  those 
facts  upon  which  the  damage  was  based. 

CONCLUSION 

It  is  respectfully  submitted  the  trial  court  should  be 

affirmed  and  the  appellees  should  be  given  their  costs  upon 

this  appeal  as  provided  by  law. 

Respectfully  submitted, 

A.  J.  HUTTON, 
MARION  GARLAND,  JR., 

Attorneys  for  Al^pellees. 


No.11860 


ntteti  States 

Circuit  Court  of  Appeals 


Jfor  tl^e  ^intft  Circuit. 


LEE  FONG  FOOK, 

Appellant, 


vs. 


I.  F.  WIXON,  District  Director,  Immigration 

and  Naturalization  Service,  Port  of  San 

Francisco, 

Appellee. 


CransJtript  of  J^etorb 


Upon  Appeals  from  the  District  Court  of  the  United  States 

for  the  Northern  District  of  California, 

Southern  Division 


^v>"iw 


PAUL  P,  (^'BKfS^,' 


Rotary  Colorprint,  870  Brannan  Street,  San  Francisco  2-25-48 — 60 


No.11860 

^ntteb  States 

Circuit  Court  of  appeals 

jftst  tfje  Mintb  Circuit. 


LEE  FONG  FOOK, 

Appellant, 


vs. 


I.  F.  WIXON,  District  Director,  Inrniigration 

and  Naturalization  Service,  Port  of  San 

Francisco, 

Appellee. 


®ransJcript  of  l^ecortr 


Upon  Appeals  from  the  District  Court  of  the  United  States 

for  the  Northern  District  of  Calif omia. 

Southern  Division 


nSTDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems  to 
occur.] 

PAGE 

Appeal : 

Certificate  of  Clerk  to  Transcript  of  Rec- 
ord on 40 

Designation  of  Record  on 38 

Notices  of 37,  38 

Statement  of  Points  on  Which  Appellant 
Intends  to  Rely  on 46 

Certificate  of  Clerk  to  Transcript  of  Record  on 
Appeal   40 

Designation  of  Record  on  Appeal 38 

Exhibit  A  (Part  II) : 

Honorable     Discharge     from     the     United 
States  Army  of  Appellant  Fook 43 

Judgment  of  the  Superior  Court  as  to  Birth  41 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal  37,  38 

Opinion  and  Order 26 

Order  Denying   Petition   for  Writ   of  Habeas 
Corpus    36 

Order  to  Issue  Writ  of  Habeas  Corpus 19 


ii  INDEX 

Order  to  Show  Cause  on  Petition  for  Writ  of 
Habeas  Corpus 18 

Petition  for  Writ  of  Habeas  Corpus 2 

Court's  Oral  Opinion 11 

Letter  11/26/47  to  G.  C.  Ringole  /s/  Joseph 
S.  Hertogs 17 

Telegram  to  Gus  C.  Ringole  from 

Hon.  Joseph  S.  Sanoretti 16 

Telegram  to  Hon.  Joseph  Savoretti  from  G. 
C.  Ringole 15 

Return  to  Writ  of  Habeas  Corpus 21 

Statement  of  Points  on  Which  Appellant  In- 
tends to  Rely  on  the  Appeal 46 

Traverse  to  Return 23 

Writ  of  Habeas  Corpus 20 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

G.  C.  RINGOLE, 

709  Central  Tower, 
San  Francisco, 

Attorney  for  Appellant. 

FRANK  J.  HENNESSY, 
United  States  Attorney, 

EDGAR  R.  BONSALL, 

Assistant  United  States  Attorney, 
Attorneys  for  Appellee. 


2  Lee  Fong  Fook  vs. 

In  the  United  States  District  Court,  in  and  for 
the  Northern  District  of  California,  Southern 
Division 

No.  27790-G 

In  the  Matter  of 

LEE  FONG  FOOK, 

On  Habeas  Corpus 

PETITION  FOR  WRIT  OF  HABEAS  CORPUS 

To  the  Honorable,  the  United  States  District  Judge 
of  the.  United  States  District  Court,  in  and  for 
the  Northern  District  of  California: 

It  is  respectfully  shown  by  the  petition  of  xhe 
undersigned  that  the  above  named,  Lee  Fong  Fook, 
hereinafter  in  thivS  petition  referred  to  as  the  ''de- 
tained,'' is  unlawfully  imprisoned,  detained,  con- 
fined and  restrained  of  liberty  by  I.  F.  Wixon, 
District  Director,  Immigration  and  Naturalization 
Service,  San  Francisco,  California,  in  the  said 
Northern  District  of  California,  Southern  Division 
thereof;  that  said  imprisonment,  detention,  confine- 
ment and  restraint  are  illegal  and  that  the  illegality 
thereof  consists  in  this,  to-wit: 

This  affiant  is  informed  and  believes  and  there- 
fore alleges  that  said  Lee  Fong  Fook  is  a  citizen 
of  the  United  States  of  America,  having  been  born 
April  6,  1901,  in  San  Francisco,   [1*]   California; 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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that  on  August  14,  1944,  such  proceedings  were 
taken  and  had  by  him,  pursuant  to  the  provisions 
of  the  applicable  statutes  of  the  State  of  California, 
to-wit:  Sections  10,600  to  10,615  inclusive  of  the 
Health  and  Safety  Code,  that  on  said  date  the 
Superior  Court  of  the  State  of  California  duly 
and  regularly  entered  its  decree  in  proceeding  No. 
331145  of  the  records  of  the  said  Superior  Court, 
decreeing  that  the  said  detained  was  boi'n  on  said 
date  in  the  said  City  and  C  ounty  of  San  Francisco, 
State  of  California;  that  no  appeal  has  been  taken 
from  said  decree  and  said  judgment  of  said  Court, 
and  that  said  decree  is  final.  Section  10607  of  said 
code  was  duly  complied  with.  That  pursuant  to 
Section  I,  Article  IV  of  the  Constitution  of  the 
United  States,  the  said  detained  is  a  citizen  of  the 
United  States  of  America. 

That  said  detained  is  an  honorably  discharged 
veteran  of  the  United  States  Army,  holding  an 
honorable  discharge  dated  February  10,  1943. 

That  since  his  birth,  as  affiant  is  advised,  believes 
and  therefore  alleges,  the  said  detained  has  contin- 
uously resided  in  the  United  States  until  on  or 
about  January  31,  1947,  when  he  left  the  United 
States  for  a  temporary  visit  to  China,  and  that 
thereafter  and  on  or  about  August  25,  1947,  he 
returned  to  the  United  States  and  endeavored  to 
enter  the  United  States  through  the  port  of  San 
Francisco,  State  of  California;  that  thereafter  and 
for  a  long  period  of  time  he  was  held  in  confine- 
ment and  incommunicado  and  was  not  permitted  io 
see  his  friends  or  his  counsel ;  that  he  is  still  in  con- 
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fineinent  and  is  being  held  in  confinement  by  the 
said  I.  F.  Wixon,  District  Director,  Immigration 
and  Naturalization  Service,  San  Francisco,  Cali- 
fornia, who  has  knowledge  of  the  facts  hereinabove 
stated,  or  has  had  sufficient  time  to  ascertain  those 
facts. 

That  the  said  decree  of  the  said  Superior  Court 
of  the  [2]  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  is  binding  upon  the 
said  Immigration  authorities  and  is  so  held  to  be 
binding  upon  them  in  a  decision  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  in  the  matter  of  Dong  Yee  Yuen  vs. 
R.  P.  Bonham,  District  Director,  Immigralion  and 
Naturalization  Service,  Seattle,  Washington;  that 
a  true  and  correct  copy  of  the  said  decision,  the 
oral  opinion  of  the  Couit,  is  attached  hereto  and 
made  a  part  hereof. 

That  the  said  detained  is  entitled  forthwith  to 
be  released  from  tlie  imprisonment,  confinement 
and  detention  in  which  tlie  said  I.  F.  Wixon,  Dis- 
trict Director,  Immigration  and  Naturalization 
Service,  San  Francisco,  California,  now  illegally 
holds  him. 

For  a  further  and  second  ground  for  the  release 
of  the  said  detained  from  the  said  imprisonment, 
confinement  and  detention  in  which  he  is  now  being- 
held,  petitioner  avers: 

Petitioner  incorporates  herein  all  of  the  allega- 
tions hereinabove  set  forth  in  this  petition. 
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Petitioner  states  the  fact  to  be  that  on  several 
occasions  during  his  confinement  the  said  detained 
appeared  before  a  Board  of  Special  Inquiry  who 
purported  to  try  the  case  of  the  said  detained  and 
that  the  hearings  before  the  said  Board  of  Special 
Inquiry  were  ordered  closed  after  purported  testi- 
mony had  been  taken  and  had  by  said  Board  and 
that  he  will  be  further  detained  for  a  period  of  time 
unknown  to  him  or  to  this  petitioner,  and  will  ])e 
detained  for  the  term  and  the  length  of  time  to 
be  determined  by  the  said  I.  F.  Wixon,  District 
Director,  Immigration  and  Naturalization  Service, 
San  Francisco,  California;  that  issues  of  fact  have 
been  raised  by  the  said  Director  and  the  said  Board 
of  Special  Inquiry,  and  that  the  said  detained  was 
required  to  produce  witnesses  to  meet  said  issues 
of  fact  while  in  confinement;  that  said  detained 
found  it  a  practical  impossibility  to  do  so;  that 
while  the  said  hearings  were  ordered  closed  under 
the  practice  of  the  said  Immigration  Service,  the 
said  detained  is  still  entitled  to  produce  witnesses 
upon  his  behalf,  but  cannot  do  so  because  he  is  kept 
in  confinement. 

That  petitioner  has  been  advised  informally  that 
the  said  Board  of  Special  Inquiry  will  hold  that 
said  detained  is  not  entitled  to  land  in  this  country 
and  is  not  a  citizen  of  this  country,  but  this  peti- 
tioner has  received  no  official  information  or  official 
or  other  copies  of  any  decision  of  the  said  Board. 
That  the  petitioner  has  just  been  advised  and  upon 
such  advice  and  belief  alleges,  that  a  Mr.  Chin,  who 
was  working  with  this  petitioner  assisting  him  i.! 
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the  said  case,  was  debarred  from  seeing  the  said 
detained  and  was  advised  that  no  person  can  see 
said  detained. 

That  this  affiant  sent  a  telegram  to  the  Honorable 
Joseph  Savoretti,  Assistant  Commissioner,  Immi- 
gration and  Naturalization  Service,  at  the  main 
office  of  said  Service  in  Philadelphia,  Pennsylvania; 
that  a  copy  of  the  said  telegram  is  attached  hereto 
and  that  a  copy  of  the  rei)ly  to  said  telegram  is 
attached  hereto  and  both  made  a  part  of  this  peti- 
tion. That  the  fact,  as  stated  in  the  reply  indicated 
by  said  telegram,  that  it  is  impracticable  to  release 
any  person  in  like  position  as  detained,  is  not  suffi- 
cient to  impinge  or  trespass  upon  or  destroy  the 
Constitutional  rights  and  privileges  oi  the  said  de- 
tained, and  that  the  rule  set  fortli  in  the  decision 
by  the  United  States  Circuit  Court  of  Appeals, 
Nintlii  Circuit,  in  the  case  of  Yuen  Boo  Ming  vs. 
United  States,  103  Federal  Second  355,  contains  rio 
such  exception.  That  pursuant  to  Article  V  of  the 
Amendments  to  the  Constitution  of  the  United 
States,  this  detained  is  entitled  forthwith  to  ])e  re- 
leased upon  bail  and  now^  asks  this  Honorable  Coiu't 
to  fix  bail  in  a  reasonable  amount  and  order  the 
release  of  this  detained  fortliwitli  to  the  end  th.at 
this  detained  will  not  be  depriAcd  of  liis  (  onstitu- 
tional  rights  to  due  process.  In  the  ewni  of  further 
trial,  [4]  said  detained  ])eing  held  in  said  imx)rison- 
ment,  his  trial  has  been  and  would  be  unfair,  arbi- 
trary, destructive  of  the  Constitutional  rights  oi'  the 
said  detained  and  therefore  illegal  and  void,  and 
it  is  to  the  best  interest  of  both  the  said  detained 
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and  the  said  Immigration  and  Naturalization  Serv- 
ice tliat  said  detained  be  forthwith  released  upon 
bond  in  the  event  that  he  is  to  be  not  forthwith 
released  upon  the  first  ground  stated  in  this  petition. 

That  heretofore  and  on  or  about  November  19, 
1947,  in  the  matter  of  You  Yut  Gee,  on  Habeas 
Corpus,  filed  in  the  above  Court,  No.  27749R,  the 
Honorable  Michael  T.  Roche  presiding,  Judge,  on 
application  for  a  writ  of  Habeas  Corpus,  the  de- 
tained in  said  action,  being  in  the  identical  position 
as  the  detained  herein,  was  duly  released  upon  said 
petition  upon  bail  in  the  sum  of  $1000.00. 

That  after  the  release  of  the  said  You  Yut  Gee, 
he  being  of  the  identical  position  as  the  detained  in 
this  case,  petitioner  requested  the  release  of  the 
detained  from  the  local  officials  of  the  Immigration 
and  Naturalization  Service.  They  advised  that  they 
had  no  authority  in  the  matter  and  would  comnra- 
nicate  with  the  Central  office  at  Philadelphia,  Penn- 
sylvania. That  attached  hereto  is  a  true  and  correct 
copy  of  a  letter  received  by  this  petitioner  on  De- 
cember 1,  1947,  which  said  copy  of  letter  is  made 
a  part  of  this  petition. 

For  a  further  ground  for  the  release  of  the  said 
detained  from  the  said  imprisonment,  confinement 
and  detention  in  which  he  is  now  being  held,  peti- 
tioner avers : 

Petitioner  incorporates  herein  all  of  the  allega- 
tions set  forth  in  the  First  and  Second  grounds  of 
this  petition. 
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Petitioner  states  the  fact  to  be  that  the  hearing 
of  the  petitioner  before  the  Board  of  Special  In- 
quiry thus  far  held  is  absohitely  void,  contrary  to 
law,  and  of  no  force  or  effect,  and  [5]  any  order 
predicated  thereon  is  void,  contrary  to  law  and  of 
no  force  or  effect,  pursuant  to  the  provision  of 
Article  V  of  the  Constitution  of  the  United  States. 
That  in  the  decision  of  the  United  States  Circuit 
Court  of  Appeals,  Ninth  Circuit,  in  the  case  of 
Yuen  Boo  Ming  vs.  United  States,  103  Federal 
Second  355,  the  following;  rule  was  firmlv  estab- 
lished:  '^The  compulsion  of  the  preparation  of  his 
or  affirmative  proof  while  in  connneuKnt  is  an 
affront  to  the  ordinary  citizen's  concept  of  due 
process." 

This  petitioner  avers  that  during  the  hearings 
before  the  Board  of  Special  Inquiry  he  re])resented 
said  detained,  and  because  of  the  detention  the  de- 
tained could  not  prepare  for  his  defense  nor  obtrdn 
any  witnesses  to  important  and  mateiial  facts  yn\h 
reference  to  the  issues  of  fact  raised  by  the  said 
Board  of  Special  Inquiry,  that  he  could  have  other- 
wise obtained  had  he  been  released  upoii  bond;  that 
his  hearing  was  therefore  arbitrary,  unfair,  viola- 
tive of  his  Constitutional  rights  and  void,  and  any 
action  predicated  upon  said  hearings  before  said 
Board  is  likewise  void. 

This  petitioner  further  states  the  fact  to  be  that 
petitioner  was  dej^rived  by  said  Board  of  his  rights, 
under  Article  V  of  the  Amendments  to  the  Consti- 
tution of  the  United  States,  in  this,  that  he  was 
deliberately  deprived  of  the  right  by  said  Board 
to  cross-examine  witnesses. 
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That  the  records  of  the  hearings  of  the  said  de- 
tained by  the  said  Board  shows  that  pending  the 
hearings  before  said  Board,  a  member  of  said 
Board  went  to  the  City  Hall,  San  Francisco,  Cali- 
fornia, interviewed  witnesses,  the  names  of  which 
this  petitioner  does  not  know,  and  looked  at  maps, 
assertedly  official,  and  went  aromid  certain  parts  of 
Chinatown  looking  for  witnesses  for  the  hearing 
and  took  the  testimony  of  one  James  Lee,  wdiether 
imder  oath  or  otherwise  petitioner  does  not  know, 
and  then  introduced  into  evidence  the  statements  of 
said  witness  and  a  statement  [6]  of  w^hat  was  shown 
on  said  assertedly  official  maps;  that  thereafter  the 
said  member  of  the  said  Board  again  engaged  in  a 
search  for  witnesses  and  again  took  the  testimony 
of  the  witness  James  Lee  and  again  introduced  into 
evidence  the  statements  of  the  said  James  Lee,  upon 
issues  of  which  said  evidence  thus  introduced  and 
placed  in  the  record  by  the  said  member  of  said 
Board  was  regarded  by  the  Board  and  by  sucli 
member  as  material  to  the  issue  of  whether  detained 
is  or  is  not  a  citizen  of  the  United  States.  That  in 
thus  depriving  said  detained  of  his  right  to  cross- 
examine  witnesses  and  in  thus  searching  out  for 
witnesses  against  this  detained  and  in  thus  receiving 
as  evidence  the  testimony  of  the  said  so-called  wit- 
ness and  of  said  maps,  this  said  detained  was  de- 
prived of  his  right  of  cross-examination  of  all  of 
said  witnesses,  was  given  an  arbitrary  and  unfair 
trial  and  was  completely  deprived  of  his  rights  to 
due  process,  and  that  the  trial  was  had  contrary  to 
the  ordinary  concepts  of   fair  play  and  fairness. 
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That  the  hearings  of  said  Board  of  Special  Inquiry 
are  void  and  that  any  order  of  deportation  that  may 
be  predicated  upon  them  is  likewise  void. 

This  iDetitioner  hereby  refers  to  and  incorporates 
herein  all  of  the  records  of  files  and  proceedings  in 
the  matter  of  Lee  Fong  Fook  before  the  Board  of 
Special  Inquiry  and  alleges  his  willingness  to  in- 
corporate and  have  considered  as  a  part  and  parcel 
of  this  petition  when  the  same  shall  be  presented 
to  this  Court. 

That  while  the  detained  is  entitled  to  appeal  from 
the  said  order  of  the  said  Board  of  Special  Inquiry 
to  the  Director  of  Immigration  and  Naturalization 
Service  at  Philadelphia,  that  such  appeal  would  be 
an  idle  act  since  the  matters  hereinabove  alleged 
appear  upon  the  face  of  the  record  of  the  hearings 
of  the  said  detained  before  said  Boai'd  of  Special 
Inquiry,  all  of  which  make  the  said  record  of  the 
said  hearing  void  upon  its  face  and  [7]  of  no  force 
or  effect. 

Wherefore  joetitioner  prays  that  a  v/rit  of  Habeas 
Corpus  issue  herein  as  prayed  for,  directed  to  said 
I.  F.  Wixon,  District  Director,  Immigration  and 
Naturalization  Service,  San  Francisco,  California, 
commanding  and  directing  him  to  bring  the  body  of 
said  detained  before  this  Court  at  a  time  and  place 
to  be  specified  by  this  Court,  together  with  the  cause 
of  his  detention,  so  that  the  same  may  be  inquired 
into,  to  the  end  that  said  detained  may  be  restored 
to  his  liberty  and  go  hence  without  delay,  and  that 
upon  the  issuance  of  an  order  to  show  cause  herein. 
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the  Court  fix  bail  in  a  reasonable  amount  so  that 
his  detention  may  immediately  cease. 

Dated,   San  Francisco,   California,   December  8, 

^^^^'  /s/  G.  C.  RINGOLE, 

Attorney  for  Lee  Fong  Fook, 
Detained. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

The  midersigned  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  petitioner  named  in  the  foregoing 
petition;  that  he  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge  except  as  to 
those  matters  which  are  therein  stated  on  his  infor- 
mation and  belief,  and  as  to  those  matters,  he  be- 
lieves it  to  be  true. 

/s/  G.  C.  RINGOLE. 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  1732 

DONG  YEE  YUEN,  ^  ,.,. 

'  Petitioner, 

vs. 
R.   P.  BONHAM,  District  Director,   Im.migration 
and    Naturalization    Service,    Seattle,    Wash- 

^      '  Respondent 

COURT'S  ORAL  OPINION 
February  20,  1947 

The  Court :  There  are  a  number  of  other  grounds 
here,  but  this,  to  the  Court,  is  the  major  considera- 
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tion  in  this  case,  and  unless  there  is  some  jDroof 
that  this  whole  proceeding  is  a  fraud — and  of  course 
you  cannot  contend  that  the  Superior  Court  records 
of  the  State  of  California  are  a  fraud,  but  that  there 
was  a  fraud  practiced  upon  that  Court 

Mr.  Belcher:  No  such  contention  here,  your 
Honor. 

The  Court :  Well,  if  vou  admit  that  I  don't  think 
that  it  is  necessary  for  the  C^ourt  to  go  into  this 
w^hole  record. 

Mr.  Belcher:  It  does  seem  to  me,  and  it  seemed 
to  me  at  the  time  the  matter  was  first  taken  up  by 
the  Immigration  officials  with  me,  that  that  was  the 
hurdle  that  they  had  to  overcome.  I  couldn't  for 
the  life  of  me  see  wh}^  the  Immigration  officials 
could  not  and  are  not  bound. 

The  Court:  Have  you  read  this  Finding  7,  I 
guess  they  label  it,  on  page  4,  Nunc  Pro  Tunc  Birth 
Certificate,  order [9] 

Mr.  Belcher:     Finding  No.  4? 

The  Court :  No.  7  on  page  4.  I  shall  read  it  and 
then  get  it  in  the  record  in  this  manner: 

^'In  1930  the  applicant  filed  a  petition  in  the 
Superior  Court  at  San  Francisco  for  adjudica- 
tion of  birth  in  San  Francisco.  Exhibit  1.'' 
That  evidently  is  this  record  here.  ^^The  appli- 
cant testified  during  his  original  examination 
that  testimony  was  taken  from  himself  and 
mother  and  ^I  don't  remember  anyone  else.'  On 
examination  about   four  months  later  he  says 
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that  his  two  brothers  also  testified  at  the  hear- 
ing; that  the  trial  lasted  about  one  hour  and 
was  completed  during  the  forenoon.  The  birth 
certificate  shows  that  the  applicant  was  born 
on  Commercial  Street,  San  Francisco.  He  v/as 
given  the  opportunity  to  explain  why  his  birth 
certificate  shows  birth  on  Commercial  Street 
instead  of  Grant  Avenue,  but  declined  to 
answer.  He  again  said  that  his  mother  told  him 
that  he  was  born  on  Grant  Avenue. 

''It  is  apparent  that  the  proceedings  in  the 
Superior  Court  were  entirely  ex  parte  and  not 
contested.  The  Order  merely  says  that  on  De- 
cember 5,  1900,  a  male  child  named  Dong  Yee 
Yuen  was  born  to  Dong  Hung  and  Leon  Shee 
in  San  Francisco.  Photograph  of  the  applicant 
and  his  alleged  mother  are  attached  to  the 
Order,  but  no  reference  is  made  in  the  Order 
or  Petition  to  the  photographs.  Considering 
the  court  record  on  its  face  value  the  (  ourt  did 
not  hold  that  this  particular  applicant  v/as 
born  in  San  Francisco,  but  merely  held  that  a 
person  named  Dong  Yee  Yuen  was  born  in  San 
Francisco. 

''Notwithstanding  any  discrepancies  appear- 
ing in  the  present  proceedings,  it  is  not  believed 
that  the  Superior  Court  record  is  any  evidence 
that  the  applicant  was  [10]  bom  in  San  Fran- 
cisco. Similar  Orders  from  the  same  Court  and 
birth  certificates  were  presented  by  Wong  Foon 
and  Wong  Quai  in  their  applications  for  return 
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citizen's  certificates,  and  it  was  held  on  appeal 
that  such  Orders  and  birth  certificates  did  not 
prove  birth  in  San  Francisco.  See  Central 
Office " 

Well,  with  that  conclusion,  this  Court  cannot  in 
any  way  agree.  A  solemn  decree  from  a  state  court 
of  general  jurisdiction  must  be  accepted  for  the 
recitations  contained  in  it,  and  this  being  supported 
by  a  photograph  of  the  indiAddual,  cannot  lightly 
be  brushed  aside  by  the  administrative  branch  of 
the  Government,  and  I  feel  under  this  fact  alone, 
Mr.  Belcher,  that  I  must  sustain  the  application  for 
a  writ  and  direct  that  the  petitioner  be  discharged 
from  custody,  by  reason  of  the  fact  that  he  has 
established  by  competent  proof  that  he  is  an 
American-born  citizen. 

The  matter  of  taking  an  American-born  citizen, 
irrespective  of  what  his  nationality  or  his  origin  in 
nationality  might  have  been,  was  so  well  pointed 
out  by  Judge  Denman  in  a  case  that  is  somewhat 
similar  here,  and  particularly  now  that  the  Chinese 
race  are  no  longer  excluded  fi*om  the  rights  of 
aliens  that  were  denied  to  them  by  the  earlier  Chi- 
nese exclusion  law^s — those  have  all  been  repealed, 
and  there  is  certainly  no  reason  at  all  to  apj)roach 
a  problem  of  this  kind  in  any  other  manner  than 
we  would  that  of  any  other  nationality,  and  here, 
whatever  the  motives  were,  this  petitioner  saw  fit, 
some  years  during  the  lifetime  of  his  mother,  to, 
in  compliance  with  the  laws  of  the  State  of  Cali- 
fornia, file  his  petition  and  secure  a  judicial  deter- 
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mination  of  the  place  of  birth,  and  to  me  it  estab- 
lishes clearly  that  he  has  all  the  rights  of  a  natural- 
born  citizen,  being  such  himself,  and  so  judicially 
determined  to  be,  unless  you  could  attack  this 
decree  on  the  ground  of  fraud.    [11] 

Mr.  Belcher :     Apparently  that  is  not  the  theory. 

The  Court:  The  finding  here,  of  the  Immigra- 
tion Service,  is  that  it  might  have  been  somebody 
else,  but  the  Court  decrees  are  too  important  and 
too  serious  a  matter  to  be  set  aside  by  an  assump- 
tion they  might  have  been  in  error,  so  you  may 
prepare  findings,  based  upon  this  single  ground.  I 
am  not  going  into  the  others. 

Certificate 

I,  Russell  N.  Anderson,  official  court  reporter  for 
the  above-entitled  court,  do  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  the 
matters  therein  set  out. 

/s/  RUSSELL  N.  ANDERSEN.  [12] 

[Western  Union  Night  Letter] 

Honorable  Joseph  Savoretti 
Assistant  Commissioner, 
Immigration  &  Naturalization 
Franklin  Trust  Building 
Philadelphia,  Pennsylvania 

This  wire  sent  knowledge  San  Francisco  office. 
Numerous  cases  pending  veterans  holding  final  de- 
crees Superior  Court,  California,  duly  finding  each 
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born  San  Francisco  or  elsewhere  California,  all  in 
confinement.  I  represent  three  cases,  now  trying  one 
before  Board.  Adequate  preparation  meet  issues  of 
fact  raised  by  Board  impossible  because  applicants 
in  detention.  Attention  invited  following  rule  in 
Yuen  Boo  Ming  vs.  United  States  103  Federal  Sec- 
ond 355:  ''The  compulsion  of  the  preparation  of  his 
or  her  affirmative  proof  while  in  confinement  is  an 
affront  to  the  ordinary  citizens  concept  of  due 
process."  Therefore  hearings  while  applicants  in 
confinement  invalid  since  confinement  violative  Con- 
stitutional rights.  Respectfully  request  applicants 
forthwith  be  released  bond  or  own  recognizance. 

GUS  C.  RINGOLE, 
Attorney 

709  Central  Tower 

San  Francisco,  Califoi-nia 

[Western  Union  Night  Letter.] 

1947  Nov  14  PM  6  11 

PA575 

P.LR619  47  DL  Collect. 

Philadelphia  Penn  14  701  P 

Gus  C  Ringole,  Esquire 

709  Central  Tower  Bldg.  SFran. 

Reference  is  made  to  your  telegram  November  (> 
regarding  the  detention  of  applicants  for  admission 
at  San  Francisco  i)ending  determination  of  citizen- 
ship status.  After  careful  consideration  of  matter 
it  is  deemed  impracticable  to  grant  your  request  for 
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release  of  these  persons  from  custody  pending  dis- 
position their  cases. 

JOSEPH  SAVORETTI, 
Assistant  Commissioner, 
Immigration  and  Natz  Svc. 

U.  S.  Department  of  Justice 

Immigration  and  Naturalization  Service 

San  Francisco  11,  California 

November  26,  1947 


1300-63804,  63805,  63806,  60052,  60053,  58482,  58483 

Mr.  Gus  C.  Ringole 

Attorney  at  Law 

Central  Tower 

San  Francisco,  California 

Dear  Sir: 

Re:  Wong  Fon,  Wong  Yock  and  alleged  wife  Chin 
Pui  Ching,  Fong  Fook  Lee  and  alleged  wife 
Ng  May  Sang,  Mar  Foo  Ling  alias  Frank  Mar 
and  alleged  wife  Ong  Gew  Fung 

Reference  is  made  to  your  letter  of  November  19, 
1947,  wherein  you  request  that  the  above-named  in- 
dividuals be  released  from  detention  under  the  same 
conditions  as  the  order  entered  in  the  case  of  You 
Yut  Gee  by  the  United  States  District  Court  at  San 
Francisco,  California. 

You  were  advised  informally  at  that  time  that 
this  of&ce  could  not  under  any  outstanding  law  or 
regulation  grant  your  request,  but  that  in  view  of 
the  circumstances  your  letter  had  been  transmitted. 
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by  air  mail,  to  the  Central  Office  of  this  Service, 
Philadelphia,  Pennsylvania,  for  fiuther  considei'a- 
tion. 

We  have  now  been  advised  by  our  Central  Office, 
in  a  telegram  dated  November  26,  that  your  appli- 
cation for  release  of  all  these  aliens  has  been  denied. 

Very  truly  yours, 
For  the  District  Director 
San  Francisco  District 

/s/  JOSEPH  S.  HERTOGS, 
Assistant  Chief, 

Entry  and  Departure  Sec- 
tion. 

[Endorsed]:  Filed  Dec.  8,  1947.    [15] 


In  the  United  States  District  Court  in  and  for 
the  Northern  District  of  California,  Southern 
Division 

No.  27790G 

In  the  Matter  of 

LEE  FONG  FOOK, 

On  Habeas  Corpus. 

ORDER  TO  SHOW  CAUSE  ON  PETITION 
FOR  WRIT  OF  HABEAS  CORPUS 

Upon    reading    and   filing    the    verified    petition 
herein  of  G.  C.  Ringole,  petitioner  herein,  praying 
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for  the  issuance  of  a  writ  of  habeas  corpus,  good 
cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  I.  F.  Wixson,  District 
Director,  Immigration  and  Naturalization  Service, 
San  Francisco,  California,  be  and  appear  before 
this  Court  on  the  15th  day  of  December,  1947, 
at  the  hour  of  10  a.m.  of  said  day,  to  show  cause, 
if  any  he  has,  why  a  writ  of  habeas  corpus  should 
not  issue  in  this  matter  as  herein  prayed. 

It  Is  Hereby  Further  Ordered  that  a  copy  of  this 
order  be  served  upon  said  I.  F.  Wixson,  District 
Director,  Immigration  and  Naturalization  Service, 
San  Francisco,  California,  or  such  other  person  hav- 
ing said  detained  in  custody  as  an  officer  or  subor- 
dinate to  said  I.  F.  Wixson,  District  Director, 
Immigration  and  Naturalization  Service,  San  Fran- 
cisco, California. 

Dated:  San  Francisco,  California,  December  8, 
1947. 

LOUIS  E.  GOODMAN, 
Judge. 

[Endorsed] :     Filed  December  8,  1947.  [17] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  ISSUE  WRIT  OF  HABEAS 

CORPUS  ; 

Good  cause  appearing  therefor. 

It  Is  Hereby  Ordered  that  a  writ  of  habeas  cor- 
pus issue  herein  to  I.  F.  Wixson,  District  Director' 
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Immigration  and  Naturalization  Service,  San  Fran- 
cisco, California,  commanding  him  to  produce  be- 
fore the  above  Court  the  body  of  said  Lee  Pong 
Foot  on  to  wit:  the  15th  day  of  December,  1947, 
at  the  hour  of  10  a.m.  of  said  day,  and  to  make 
due  return  to  said  writ  at  any  time  upon  the  morn- 
ing of  said  day. 

Done  in  Open  Court  this  8th  day  of  December, 
1947. 

LOUIS  E.  GOODMAN, 
District  Judge. 

[Endorsed]:     Filed  December  9,  1947.  [18] 


[Title  of  District  Court  and  Cause.] 

WRIT  OF  HABEAS  CORPUS 

The  President  of  the  United  States  of  America  to 
I.  F.  Wixson,  District  Director,  Immigration 
and  Naturalization  Service,  San  Francisco,  Cali- 
fornia, Gi'eeting: 

You  are  hereby  commanded  that  the  body  of  Lee 
Fong  Fook  by  you  restrained  of  his  liberty  as  it  is 
said,  detained  by  whatsoever  names  the  said  Lee 
Fong  Fook  may  be  detained,  together  with  the  date 
and  cause  of  his  being  taken  and  detained,  you 
have  before  the  Honorable  Louis  E.  Goodman, 
Judge  of  the  United  States  District  Court  in  and 
for  the  Northern  District  of  California,  Southern 
Division,  at  the  courtroom  of  said  Court  in  the  Post 
Office  Building,  Seventh  and  Mission  Streets  in  the 
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City  and  County  of  San  Francisco,  State  of  Califor- 
nia, at  10  o'clock  a.m.  on  the  15th  day  of  December, 
1947,  then  and  there  to  do,  submit  to  and  receive 
whatsoever  the  said  Judge  shall  then  and  there  con- 
sider in  that  behalf;  and  have  you  then  and  there 
this  writ. 

Witness  the  Honorable  Louis  E.  Goodman,  Judge 
of  the  United  States  District  Court,  at  San  Fran- 
cisco, California,  this  9th  day  of  December,  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk  of  the  Above  Court, 

By  L.  C.  JACOBSEN, 
Deputy  Clerk. 

[Endorsed] :     Filed  December  9,  1947.  [19] 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  WRIT  OF  HABEAS  CORPUS 

Now  comes  I.  F.  Wixson,  as  District  Director, 
Immigration  and  Naturalization  Service,  Port  of 
San  Francisco,  and,  making  a  return  on  the  Writ 
of  Habeas  Corpus  heretofore  issued  by  this  Court 
on  December  4,  1947,  produces  the  body  of  the 
petitioner,  Lee  Fong  Fook,  before  this  Court  and 
states : 

I. 

The  petitioner  is  detained  in  custody  by  respond- 
ent as  an  applicant  for  admission  to  the  United 
States  at  the  Port  of  San  Francisco  who  did  not 
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appear  to  the  Examining  Immigrant  Inspector  at 
the  Port  of  San  Francisco  to  be  clearly  and  beyond 
a  doubt  entitled  to  enter,  and  in  whose  case  an  Order 
of  Exclusion  was  made  by  a  Board  of  Special  In- 
quiry, regularly  sworn  and  convened,  pursuant  to 
the  [20]  provisions  of  8  U.S.C.  153,  the  said  Order 
being  dated  November  28,  1947. 

II. 

The  petitioner  has  indicated  his  intention  of  ap- 
plying for  a  review  of  the  finding  of  the  Board  of 
Special  Inquiry  ordering  his  exclusion  to  the  Com- 
missioner of  Immigration  and  Naturalization,  as  is 
provided  by  8  U.S.C.  153. 

III. 

There  is  attached  hereto  and  marked  '^Exhibit 
A^'  a  certified  copy  of  the  record  of  the  Board  of 
Special  Inquiry  hearing  in  tlie  case  of  the  petitioner 
and  of  his  wife,  Ng  May  Sang. 

Respondent  prays  that  the  Writ  of  Habeas  Cor- 
pus heretofore  issued  be  discharged  and  the  peti- 
tioner remanded  to  his  custody. 

I.  P.  WIXSON, 

District  Director,  Immigration  and  Naturalization 
Service,  Port  of  San  Francisco,  California. 

[Endorsed]:     Filed  December  12,  1947.   [21] 


I.  F.  Wixon,  etc.  23 

[Title  of  District  Court  and  Cause.] 

TRAVERSE  TO  RETURN 

Comes  now  petitioner  and  files  this  as  traverse  to 
the  return  to  writ  of  habeas  corpus  in  the  above 
cause,  filed  by  I.  F.  Wixson,  District  Director,  Im- 
migration and  Naturalization  Service,  Port  of  San 
Francisco : 

I. 

The  examining  Immigration  Inspector  at  the 
Port  of  San  Francisco  who  examined  said  Lee  Fong 
Fook,  did  so  contrary  to  and  in  violation  of  the 
Administrative  Procedure  Act,  Section  VI,  read- 
ing in  part  as  follows : 

^^  Except  as  otherwise  provided  in  this  Act — 

(A)  Appearance:  Any  person  compelled  to 
appear  in  person  before  any  agency  or 
representative  thereof  shall  be  accorded 
the  right  to  be  accompanied,  represented, 
and  advised  by  counsel  '"  ^  *  Eve  i  y  party 
shall  be  accorded  the  right  to  appear  in 
person  or  by  or  with  counsel  ■'  "•  " 

(B)  Investigations:  No  process,  require- 
ment of  a  report,  inspection,  or  other 
investigative  act  or  demand  shall  be  is- 
sued, made,  or  enforced  in  any  manner 
or  for  any  purpose  except  as  authorized 
by  law." 

That  the  said  Lee  Fong  Fook  was  during  the  en- 
tire examination  [22]  by  said  Immigration  IriBpec- 


24  Lee  Fong  Fook  vs. 

tor  denied  the  right  to  counsel  and  to  be  accom- 
panied, represented  or  advised  by  counsel ;  that  said 
inspection  and  said  examination  was  wholly  void 
and  thus  the  Board  of  Special  Inquiry  was  not  reg- 
ularly, or  at  all,  sworn  and/or  convened. 

II. 

Petitioner  has  indicated  his  intention  of  applying 
for  a  review  of  the  findings  of  the  Board  of  Special 
Inquiry  ordering  his  exclusion  by  the  Commis- 
sioner of  Immigration  and  Naturalization,  but  at 
the  same  time  demanded  the  admission  to  bail  of 
said  Lee  Fong  Fook  so  that  pending  said  appeal 
the  said  Lee  Fong  Fook  w^ould  be  given  the  oppor- 
tunity to  find  witnesses  for  his  defense  and  to  ob- 
tain a  re-hearing  and  re-opening  of  the  case,  all  as 
authorized  by  applicable  regulations  and  the  prac- 
tice of  the  Immigration  and  Naturalization  Service. 

That  petitioner  files  this  traverse,  not  only  as 
such,  but  as  an  amendment  to  his  petition  for  writ 
of  hal)eas  corpus  herein. 

III. 

Petitioner  places  of  record  his  objection  to  all  of 
the  testimony  set  forth  in  Respondent's  Exhibit  A, 
except  proof  of  his  marriage  to  his  wife,  and  ex- 
cept the  certified  copy  of  tlie  Decree  of  the  Superior 
Court  of  the  State  of  California,  in  and  for  t]i?  '  ity 
and  County  of  San  Francisco,  the  final  decree  adju- 
dicating his  birth  in  San  Francisco,  and  his  hon- 
orable discharge  and  proof  of  his  identity  as  being 
the   holder   of   said   honorable    discharge    and    the 


I,  F.  Wixon,  etc.  25 

person  mentioned  in  said  decree  on  the  ground 
that  the  testimony  is  incompetent  and  immaterial, 
and  on  the  further  ground  that  all  the  proceedings 
of  the  said  Board  are  void  because  predicated  upon 
the  investigation  and  inspection  of  the  Immigration 
Inspector  at  the  Port  of  San  Francisco,  done  and 
made  in  violation  of  the  Administrative  Procedure 
Act  as  hereinabove  quoted.  [23] 

Petitioner  avers  that  there  are  no  facts  to  be 
considered  by  the  Court,  but  that  the  following  ques- 
tions of  law  arise: 

1.  Is  the  decree  of  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  dated  August  14, 
1944,  in  Proceeding  No.  331145,  decreeing  that 
said  detained  was  born  in  San  Francisco,  bind- 
ing upon  the  Immigration  and  Naturalization 
Service  (Dong  Yee  Yuen  vs.  Bonham,  Oral 
Opinion  attached  to  petition)  ? 

2.  Is  the  hearing  before  the  Board  of  Special 
Inquiry  of  the  detained  invalid  by  virtue  of 
the  above  quoted  provision  of  the  Administra- 
tive Procedure  Act  % 

3.  Is  the  hearing  before  the  Board  of  Special  In- 
quiry, if  otherwise  valid,  void  and  of  no  force 
and  effect  because  said  detained  was  kept  in 
confinement  throughout  said  hearing  and  thus 
denied  due  process  of  law  (Yuen  Boo  Ming 
vs.  United  States,  103  Federal  Second  355)? 

4.  Are  the  proceedings  of  the  Board  unfair  and 
arbitrary,  not  only  for  the  above  reasons  but 
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because  testimony  of  witnesses  was  inserted  in 
the  record  taken  by  the  Board  itself  outside 
of  the  hearing  and  presence  of  the  detained, 
and  without  permitting  him  the  right  to  cross- 
examine  the  said  witnesses? 

5.    Is  detained  presently  bailable? 

Respectfully  submitted, 

/s/  G.  C.  RINGOLE,  Petitioner, 

Attorney  for  Lee  Fong  Fook. 

[Endorsed] :     Filed  December  15,  1947.  [24] 


In  the  United  States  District  Court,  for  the  Northern 
District  of  California,  Southern  Division 

No.  27790-G 

In  the  Matter  of 

LEE  FONG  FOOK, 

On  Habeas  Corpus. 

\i.  C.  Kingole,  709  Central  Tower,  San  Francisco, 
Calif.,  Attorney  for  Lee  Fong  Fook. 

Frank  J.  Hennessv,  United  States  Attorney;  Ed- 
gar  B.  Bonsall,  Assistant  United  States  Attorney, 
attorneys  for  Respondent. 

OPINION  AND  ORDER 

Goodman,  District  Judge. 

On  August  5,  lf)47,  })etitioner  arrived  at  the  Port 
of  San   Francisco  aboard  the  steamship  '^General 


/.  F,  Wixon,  etc,  27 

Meigs"  on  a  return  trip  from  China.  He  was  re- 
fused entry  to  tthe  United  States  by  Immigration 
officials,  and  ever  since  arrival  has  been  and  still  is 
detained  in  their  custody.  While  he  was  in  such 
detention,  an  Immigration  Board  of  Special  In- 
quiry [25]  (8  use  153)  conducted  hearings  on  a 
number  of  different  days  in  October  and  Novem- 
ber of  1947,  at  all  of  which  petitioner  was  repre- 
sented by  counsel  of  his  choosing.  On  December  1, 
1947,  the  Board  of  Special  Inquiry  denied  petitioner 
admission  into  the  United  States  on  the  ground  that 
he  was  an  alien  not  eligible  for  admission.  (Immi- 
gration Act  of  1924,  Sec.  13.)  Thereupon  petitioner 
entered  an  appeal  to  the  Commissioner  of  Immigra- 
tion and  Naturalization.  Pending  the  appeal  and 
on  December  8,  1947,  petitioner  filed  a  petition  for 
writ  of  habeas  corpus  in  this  court.  Therein  peti- 
tioner alleged  that  he  was  an  American  citizen  by 
birth  and  that  the  respondent  was  unlawfully  re- 
straining him  of  his  liberty.  For  the  purpose  of 
inquiring  into  the  cause  of  the  alleged  restraint  of 
liberty  (28  USC  452),  the  Court  issued  a  writ  of 
habeas  corpus  and  directed  respondent  to  produce 
the  body  of  the  petitioner  at  a  date  fixed  in  the  writ. 
Respondent  complied  with  the  writ  and  also  filed  a 
return  in  which  the  proceedings  of  the  Board  of 
Special  Inquiry  and  the  evidence  there  considered 
were  set  out.  No  evidence  was  presented  to  the 
Court  upon  the  bearing,  except  the  affidavit  of  pe- 
tioner's  counsel  in  support  of  his  application  for 
release  T)endiiig  the  administrative  proceedings,  ^c- 
fore  the  Immigration  authorities,  and  the  cause  was 
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submitted  upon  the  petition,  the  return,  the  traverse 
thereto,  and  upon  briefs  to  be  tiled,  all  of  which  are 
now  before  the  Court. 

There  is  no  dispute  about  the  following  facts: 

At  least  from  early  childhood,  petitioner  was  con- 
tinuously a  resident  of  the  United  States.  On  Sep- 
tember 23,  1942  he  was  inducted  into  the  United 
States  Army.  On  February  10,  1943,  he  was  hon- 
onably  discharged  from  the  Armed  Forces.  His 
certificate  of  discharge  recites  that  he  w^as  born  in 
San  Francisco,  State  of  California,  and  was  411/^ 
years  of  age  at  time  of  enlistment.  His  army  serv- 
ice was  entirely  in  tlie  United  States.  On  August 
14,  1944,  he  obtained  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Fi-ancisco,  under  the  provisions  of  the 
Health,  and  Safety  Code  (^f  the  Sta^"e  of  California, 
(Sections  10600  etseq.)  an  order  of  said  court 
establishing  the  fact  that  he  was  born  on  the  6th 
day  of  April,  1901,  in  San  Francisco,  California.  On 
December  2,  194(),  United  States  Passport  No. 
1590()7  was  issued  lo  petitioner  by  the  State  De- 
partment of  the  United  States  wherein  it  was  stated 
that  be  was  an  American  ciizen.  Thereupon  peti- 
tioner left  the  continental  United  States  for  a  visit 
to  China.  Upon  his  attempted  re-entry  on  August 
25,  1947,  tiie  passport  as  well  as  certified  copies  of 
his  Army  discharge  and  the  State  Court  order 
establishiug  birth  were  tendered  to  the  Immigration 
officials  as  evidence  of  his  right  to  re-enter  the 
United  States. 
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At  the  hearings  conducted  by  the  Board  of  Spe- 
cial Inquiry,  the  petitioner  and  his  wife,  whom  he 
had  married  on  his  visit  to  China,  as  well  as  the 
witness  who  testified  on  petitioner's  behalf  in  the 
State  Court  proceeding  to  establish  his  birth,  were 
questioned.  The  testimony  raised  an  issue  as  to 
whether  petitioner  had  in  fact  been  born  in  the 
United  States.  The  Board  of  Special  Inquiry  de- 
termined this  issue  adversely  to  petitioner.  This 
was  clearly  within  the  power  of  the  Immigration 
Authorities.  Petitioner  was  not  entitled  to  a  judicial 
hearing  as  to  his  right  to  admission.  (Wong  Wing 
Sing  et  ux.v.  Nagle,  299  F.  601;  (9th  Cir.)  ;  Ex 
Parte  Yoshimasa  Nomura,  297  P.  191  (9th  Cir.)  ; 
Ex  Parte  Pong  Chow  Oi,  15  P.  2d  209  (D.C.  Cal.) 

I. 

At  the  hearing  in  this  Court,  petitioner  contended, 
as  he  did  through  his  counsel  before  the  Board  of 
Special  Inquiry,  that  the  decree  of  the  Superior 
Court  of  the  State  of  California  has  established  pe- 
titioner's birth  in  the  United  States,  and  that  it 
w^as  beyond  the  authority  and  power  of  the  immi- 
gration officials  to  i)ursue  any  inquiry  as  to  the 
decree's  validity.  The  argument  of  the  petitioner  in 
this  regard  is  that  the  State  Court  decree  is  an 
adjudication  of  petitioner's  citizenship  by  which  the 
United  States  is  bound  under  the  Pull  Paith  and 
Credit  provision  of  the  Constitution  (Const.  Art. 
IV),  as  extended  by  statute  to  the  Federal  CoU7t'^.. 
(28  use  687.) 
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Neither  reason  nor  authority  sni:>port  this  conten- 
tion. 

The  proceeding  authorized  by  California  state 
law  for  the  establishment  of  the  fact  of  birth  is  not 
an  adversary  proceeding,  save  and  except  that  the 
statute  requires  that  notice  of  the  hearing  be  given 
to  the  District  Attorney  of  the  county  wherein  the 
hearing  is  had.  The  United  States  not  being  a  party 
to  such  proceeding,  nor  having  consented  thereto,  is 
not  bound  b}^  the  state  court  adjudication.  Particu- 
larly is  this  so  as  to  the  administration  of  laws  of 
the  United  States,  vrhicli  it  alo]:ie  enforces.  (Const. 
Art.  I,  Sec.  9,  Clause  1.)  If  the  California  Court 
had  granted  petitioner  a  decree  of  naturalization, 
pursuant  to  its  authority  so  to  do  expressly  granted 
by  Congress  (54  Stat.  1140;  8  USC  701),  then  of 
course  such  a  decree  would  be  fully  binding  on  the 
United  States  and  could  only  be  attacked  in  the 
manner  provided  by  Federal  Statute.  (8  USC  738). 
But  jurisdiction  to  adjudicate  the  citizenship  status 
of  a  United  States  resident  lias  never  been  con- 
ferred by  Congress  on  state  courts.  Consequently, 
any  state  court  [28]  judgment  pur]>(»rting  to  exer- 
cise that  jurisdiction  cannot,  to  that  extent,  (*laim 
of  the  Federal  Courts  full   f'aitli  and  credit. 

The  state  court  decree  establishing  birth  is  no 
more  conclusive  upon  the  United  States  as  to  citi- 
zenship or  as  to  the  right  of  entry  into  the  United 
States  than  would  be  the  finding  of  a  state  court  in 
a  proceeding  between  private  litigants  wherein  it 
might  be  necessary  or  proper  in  deciding  property 
or  personal  rights  to  find  the  date  or  place  of  birth 
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of  one  of  the  litigants  before  the  court.  In  my 
opinion  the  decree  of  the  state  court  is  evidence  of 
petitioner's  birthplace  but  not  conclusive  proof  of 
his  citizenship.  The  United  States  has  the  full  right 
to  inquire  into  the  facts  upon  which  American  citi- 
zenship is  claimed,  when  entry  into  the  United 
States  is  soiight;  and  the  burden  of  proving  that 
citizenship  is  upon  the  person  seeking  entry. ^  If 
this  were  not  so,  the  doors  would  be  wide  open  to 
fraud  upon  the  part  of  entrants  in  the  claim  of 
citizenship  or  fraud  in  obtaining  state  decrees  as  to 
birth2  Lee  Leong  v.  U.  S.  217  Fed.  48;  Ex  Paiie 
Lee,  49  Fed.  2d  4^.  ¥4.i. 

Hence  the  claim  that  the  petitioner  should  be 
unconditionally  released  from  custody,  upoii  the 
ground  of  the  conclusiveness  of  the  state  court  de- 
cree, is  rejected. 

II. 

In  further  support  of  his  claimed  right  to  uncon- 
ditional release  from  custody,  petitioner  contends 
that  he  was  not  accorded  due  process  by  the  Immi- 


^Upon  his  attempted  entry,  petitioner  was  subject 
to  the  immigration  laws  as  if  he  had  never  resided 
in  the  United  States.  (U.  S.  ex  rel.  Stapf  v.  Corsi, 
287  U.  S.  129.) 

2The  record  here  shows  that  the  sole  witness  for 
the  petitioner  in  the  state  court  proceedings  to  es- 
tablish birth,  there  testified  to  having  seen  petitioner 
immediately  after  he  was  born  in  San  Francisco  in 
1901.  This  same  witness  later  testified  before  the 
Immigration  Authorities  that  he  saw  petitioner  for 
the  first  time  in  1911  or  1912  when  the  latter  was 
about  three  or  four  years  old. 
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gration  Authorities  in  tliat  the  was  not  represented 
by  counsel  at  the  preliminary  investigation  and  be- 
cause of  the  admission  at  the  hearing  before  the 
Board  of  Special  Inquiry  of  alleged  incompetent 
and  improper  evidence.  These  contentions,  however, 
are  pre-mature,  inasmucli  as  the  administrative  ])ro- 
ceedings  have  not  yet  been  completed.  The  writ  will 
not  generally  lie  as  to  errors  or  irregularities  in 
administrative  proceedings  tliemselves  until  peti- 
tioner has  fully  pursued  tlie  administrative  remedies 
provided  by  law.  (U.  S.  Tuck,  194  U.  S.  161;  U.  S. 
ex  rel.  Loucas  v.  Comm.  of  Im.  49  Fed.  2d  473.) 
Final  determination  may  be  favorable  to  petitioner 
or  a  rehearing  may  be  oi'dered,  thus  providing  an 
opportunity  for  correction  of  any  possible  errors 
theretofore  committed.  Primarily,  however,  any 
such  errors  or  irregularities  must  be  viewed  against 
the  background  of  the  entirely  completed  adminis- 
trative ]jroceedings  before  it  can  be  determined 
judicially  whether  or  not  they  luive  in  fact  impaired 
the  fairness  and  due  process  of  such  proceedings, 

III. 

In  his  petition  for  the  writ,  petitioner  claimed 
that  because  of  his  confinement  by  the  immigration 
officials,  he  was  unable  to  obtain  witnesses  on  his  be- 
half and  he  prayed  to  be  released  on  bail  until  the 
final  determination  of  the  administrative  and  coui't 
proceedings.  But  at  the  hearings  l)efore  tliis  Court 
this  plea.  However,  this  contention  was  re-asseii;ed 
in  petitioner's  briefs  and  the  issue  thus  raised  was 
argued  by  both  sides.    Under  the  special  circum- 
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stances  of  this  case  and  in  furtherance  of  justice  in 
the  conduct  of  the  attacked  administrative  proceed- 
ing, it  should  be  decided. 

Petitioner  is  not  an  alien  seeking  entry  to  the 
United  [30]  States  for  the  first  time.  Indisputably 
he  has  lived  in  the  United  States  continuously  from 
very  early  youth.  He  served  honorably  in  the  armed 
forces.  He  vv^as  accepted  in  the  armed  forces  as  an 
American  citizen.  He  could  have  resided  here,  citi- 
zen or  not,  the  rest  of  his  life.  He  is  entitled  at 
least  to  the  presumption  that  he  is  a  citizen  of  the 
land  in  which  he  resided.  Shelton  v.  Tiffin,  47  U.  S. 
162;  Ex  Parte  Delaney,  72  F.  Supp.  312.  By  the 
happenstance  of  his  visit  to  China  and  his  attempted 
re-entry,  he  may  never  be  permitted  to  cross  the 
barrier  into  the  land  where  he  has  lived  so  long  and 
which  he  has  honorably  served.  By  this  same  hap- 
penstance, he  must  prove  his  American  citizenship 
in  order  to  pass  the  barrier.  He  must  reach  into  the 
remote  past.  In  justice  to  him,  he  should  have  some 
liberty,  if  the  circumstances  warrant  it,  to  obtain 
witnesses  to  prove  the  fact,  if  it  be  such,  of  his 
birth.3 

These  and  similar  considerations  have  prompted 
courts,  to  recognize  power  in  themselves,  independ- 
ent of  statute,  to  grant  in  habeas  corpus  proceed- 
ings,   temporary    release    to    persons    detained    by 


^Although  the  proceedings  before  the  Board  of 
Special  Inquiry  have  been  concluded,  the  case  may 
be  reopened  for  the  taking  of  additional  evidence. 
(Immigration  and  Nationality  Laws  and  Regula- 
tions, Sec.  136.5,  136.6.) 
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government  authorities  for  deportation.  In  re  Lum 
Poy,  128  Fed.  974;  Principe  v.  Ault,  62  F.  Supp. 
279;  Wright  v.  Henkel,  190  IT.  S.  40.  Sueli  courts 
have  spoken  of  this  type  of  liberty  as  "release  on 
bail.''  This,  in  my  opinion,  is  not  wholly  accurate. 
Nor  to  release  on  bail  is  to  unnecessarily  usurp  and 
invade  the  reach  of  tlie  writ  of  habeas  corpus.  Nor 
need  the  X)ower  of  the  court  to  grant  such  form  of 
release  be  sought  in  the  law  of  recognizance.  For 
the  habeas  corpus  statute  itself  empowers  a  Federal 
Judge  to  make  such  order  as  justice  and  law  re- 
quires. (28  use  461.)  Therefore,  wherever  circum- 
stances impel  the  conclusion  that  due  process  in  any 
particular  administrative  immigration  proceeding 
cannot  be  achieved  without  allowing  the  detained 
person  some  liberty  of  action  wherewitli  to  fully 
prepare  his  case,  temporary  release  for  that  particu- 
lar purpose  has  statutory  sanction.  Release  from 
restraint  under  writ  of  habeas  corpus  need  not  be 
full  or  unconditional.  The  type  and  character  of 
such  release  may  in  itself  be  less  or  different  than 
complete  release."^ 

It  is  my  opinion  that  the  court,  under  28  USC 
461,  has  power  to  grant  conditional  or  partial  re- 
lease from  restraint,  wherever  required  by  the  cir- 


"^E.  G.,  the  writ  of  habeas  corpus  ad  prosequen- 
dum and  the  writ  of  habeas  corpus  ad  testificandum 
each  contemplate  a  release  for  a  limited  purpose, 
without  full  discharge  from  custody.  Likewise,  in 
habeas  corpus  proceedings,  prisoners  serving  under 
defective  sentences  have  been  ordered  returned  to 
the  district  where  convicted  for  correction  of  sen- 
tence. See  Bledsoe  v.  Johnston,  58  Fed.  Supp.  129. 
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cumstances  of  the  case  in  order  to  cure  a  mischief 
not  otherwise  reachable,  which  would  to  any  extent 
taint  the  detention  with  unfairness.  And  if  deten- 
tion during  the  course  of  the  administrative  pro- 
ceedings is  of  the  essence  of  such  unfairness,  it 
would  be  unjust  to  await  termination  of  the  pro- 
ceedings in  reliance  upon  the  concept  that  the  peti- 
tioner might  finally  prevail. 

For  the  reasons  heretofore  stated,  the  uncondi- 
tional release  of  petitioner  from  the  custody  of  the 
Immigration  Officials  is  refused  without  prejudice. 

The  respondent  is  ordered  to  produce  the  peti- 
tioner in  Court  on  Monday,  February  2,  1948  at  2 
o'clock  p.  m.  for  a  hearing  to  determine  whether 
petitioner  should  be  released  upon  such  conditions 
and  for  such  a  period  of  time  as  may  be  proper  and 
in  furtherance  of  justice. 

Dated :     January  23,  1948. 

LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

(Entered  in  Civil  Docket  Jan.  27,  1948.) 

[Endorsed] :     Filed  Jan.  26,  1948.  [32] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  PETITION  FOR  WRIT 
OF  HABEAS  CORPUS 

In  the  above  cause,  a  petition  having  been  filed 
on  behalf  of  the  above  named  Lee  Fonk  Fook,  for  a 
Writ  of  Habeas  Corpus,  and  thereafter  the  Court 
having  issued  a  Writ  of  Habeas  Corpus  to  which  a 
return  was  duly  made  by  I.  F.  Wixson,  District  Di- 
i*ector  Immigration  and  Naturalization  Service, 
San  Francisco,  California,  and  a  traverse  thereafter 
having  been  duly  filed  on  behalf  of  fhe  said  detained, 
Lee  Fong  Fook,  and  the  matter  having  been  heard 
and  submitted  to  the  Court,  and  the  Court  having 
filed  its  opinion  herein  on  January  26,  1948, 

Now,  Therefore,  upon  the  grounds  stated  in  said 
opinion,  It  Is  Hereby  Ordered  and  Adjudged,  and 
this  Court  does  Hereby  Order  and  Adjudge  that  the 
said  petition  be  and  the  same  is  Hereby  Denied,  and 
said  Lee  Fong  Fook  be  and  he  is  hereby  remanded 
to  the  custody  of  the  said  I.  F.  Wixson  District  Di- 
rector Immigration  and  Naturalization  Service, 
San  Francisco,  California,  except  that  he  may  be 
conditionally  and  temporarily  released  only,  upon 
posting  bond  in  the  sum  of  One  thousand  ($1,000) 
Dollars. 

Done  in  open  Court  this  6f]\  day  of  February, 
1948. 

LOUIS  E.  GOODMAN, 
District  Judge. 

(Entered  in  Civil  Docket  Feb.  7,  1948.) 

[Endorsed] :     Filed  Feb.  6,  1948.  [33] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  above  named  Lee 
Fong  Fook  does  hereby  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  order  made  and  entered  herein,  February  6, 
1948,  denying  the  petition  herein  for  a  writ  of 
habeas  corpus  upon  his  behalf  and  from  the  whole 
thereof. 

Dated:     February  9,  1948. 

/s/  G.  C.  RINGOLE, 

Attorney  for  Lee  Fong  Fook. 

Receipt  of  a  copy  of  the  foregoing  notice  of  ap- 
peal is  hereby  acknowledged  this  9th  day  of  Feb- 
ruary, 1948. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

By  DANIEL  O.  DEASY, 

Assistant  United  States 
Attorney. 

Attorneys  for  Respondent. 
[Endorsed] :     Feb.  9,  1948. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  above  named  Lee 
Fong  Fook  does  hereby  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  opinion  and  order  made  and  entered  into  herein 
January  26,  1948,  and  from  the  whole  thereof. 

Dated :     February  10,  1948. 

/s/  G.  .  RINGOLE, 

Attorney  for  Lee  Fong  Fook. 

Receipt  of  a  copy  of  the  foregoing  notice  of  ap- 
peal is  hereby  acknowledged  this  10th  day  of  Feb- 
ruary, 1948. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

[Endorsed]:     Filed  Feb.  10,  1948. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  South- 
ern Division: 

It  is  respectfully  requested  that  the  following  ])e 
submitted  to  the  Clerk  of  the  Ignited  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit : 

1.    Petition  for  Writ  of  Habeas  Corpus  on  ])e- 
half  of  the  a])Ove  named  Lee  Fong  Fook  filed. 
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2.  Order  to  Show  Cause  Why  Writ  of  Habeas 
Corpus  Should  not  issue. 

3.  Writ  of  Habeas  Corpus. 

4.  Return  of  Respondent,  I.  F.  Wixson,  District 
Director,  Immigration  and  Naturalization 
Service,  San  Francisco,  California. 

5.  Traverse  of  Lee  Fong  Fook. 

6.  Opinion  of  Court  filed  January  26,  1948. 

7.  Order  denying  petition  for  Writ  of  Habeas 
Corpus. 

8.  Memorandum  of  points  and  authorities  on  be- 
half of  both  parties  herein. 

9.  Exhibits  including,  but  not  limited  to,  hon- 
orable discharge,  U.  S.  Army,  of  Lee  Fong 
Fook,  Order  establishing  birth  of  Lee  Fong 
Fook  by  Superior  Court,  San  Francisco. 

10.    Notices  of  Appeal. 

Dated:     February  10,  1948. 

/s/  G.  C.  RINGOLE,  per  A.H.G.J., 
Attorney  for  Lee  Fong  Fook. 

Receipt  of  a  copy  of  the  foregoing  designation  of 
record  on  appeal  is  hereby  acknowledged  this  10th 
day  of  February,  1948. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

[Endorsed]  :     Filed  Feb.  10,  1948. 
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District  Court  of  the  United  States 
Northern  District  of  California 


CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  (^ilbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  38 
pages,  numbered  from  1  to  38,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  matter  of  Lee  Fong  Fook  on 
Habeas  Corpus  No.  27790  G,  as  the  same  now  re- 
main on  tile  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  a])- 
peal  is  the  sum  of  $4.40  and  tliat  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  12th  day  of  Feb- 
ruary A.  D.  1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  E.  H.  NORMAN, 
Deputy  Clerk. 
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In  the  Superior  Court  of  the  County  of    •  ,ri  .yrnnri-.^grj 


'  i  State  of  CaHfornia 

In 


■  In  the  Matter  or  the  Petition  of 


•■-  -            V                 3 
.Jji.&F.^..EQQk. I     .V     ""^  —     ''—  Dept.. 


<^  To  Establish  THE  Birth  OF  .  .— ,,^p*p-«  .-4^^.  «■  ■^•■■^■^ 

v.^s>  I  ORDER  ESTABLISHING 

'^  Lee    F.    Fook  \      .  FACT  OF  BIRTH 


Q 

K  Tu       •<:  J    .-.•      t        Lee   F,    Fook 

g  The  verified  petition  of... .T.... .    .1^.^:. 

U  to  establish  the  birth  of L.uQ  .F^  .  JlO.Ok. _. _ 

H  having  been  filed  herein  on  the     ....y.t'.K day  of.  ...^^^^g^ A.  D.  19.... 4^  and  such  petitio 

2  having  by  an  ocder  of  court  been  duly  set  for  hearing  on  the  ...!T.?.}^-^^y  of-.-.^.y-G-y.^.y. A.  D.  19_4.4 

2  at  the  hour  of  XO —  o'clock  A.  M.  of  said  day;  and  now  on  said  day  said  matter  coming  on  regularly  for  hearin 

K 

III  and  it  appearing  to  the  satisfaction  of  this  court  from  the  evidence  introduced  that  the  said „ 

Z  ^  .L6.Q...«^.»  ..XP.Ok petitioner  herein  is  beneficially  interested  in  establishing  of  recor 

5  «  Lee?«    Fook 

£  ^  the  fact  of  the  birth  of  said 

■  M 

K  I  in  that  ^^■'^3^^°^®-'^  ^^^  ^®®  '•  Fook  are  the  same  per  son 

2T  ' ■ "■■  " " " ' """ 

o 


M    ^ 

M 


that  a  copy  of  the  said  petition  was  upon  the  .Q.till day  o^    A-iTens"t - "^  ^*  ^' 

I  served  upon .^.4^.y?A  ..?•_  BrQY^ , the  district  attorney  of  tl 

I  J  county  of  _.la?_Z?ancisC_0 ,„d  it  appearing  that  on  the.^th^ 

<  3  day  of A^rii- A.  D.  .1.901    ,  a .°^.^1 child  was  bor 

*  to I^e  _Sung.Kax _._ _ _ fath< 

i  and - Jut  .Xing. _... mothei 

5  that  the  name  of  said  child  is.. 1^.6  ..Z...  JP.QQ.k „ _ 

Z  that  uid  birth  has  not  been  registered  in  conformity  with  the  provisions  of  law  in  effect  at  the  time  of  sai 

^  birth;  and  no  one  appearing  at  said  hearing  to  oppose  the  making  of  this  order: 

^  ,  It  1$  Thehepoiie  Ordered,  Adjudged  and  Decreed,  that  on  the  .....".„..  day  of.„P.^„.„. 


t  A.  D._I90?.. ,  a.nal^ ^child  of  the  name  of  ..Jje.e„.F.c...Z.O..Qk 

I  wa.born;.„..I.eeL„Sung  Kay ^^^ 

and Yut    Ylng moth) 

«-th€^~S-itT  an* c«>«»nty  ©f.^^B  ."^^^raaai^c^ Sute  o<5a.i.i.f.a3?-n-i« 

Done  in  coort  this.?i.^.^  ...  .day  of.A}^^}^.^. A.  D.  19.^4. 

THE  ANNEXED^NSTRUMENT^IS  T^O:^.    r/.  """  "  T  / 


ENDORSED     ,  i:aA^f;s^.<>%K 


-«  X  T      "C  T^  »0'NAL  < 


JwJt*  of  tbt  Smptritf  Comrl 
_  CKSSftfiS/St  iatcn  in  tk*  ccrtificiu  form  below,  as  or  tmb  datb  or  thb  snTH.  tk*  pcneoal  tod  $utmk 
i*t\MA  particuUn  required  for  the  record*  of  tkc  Sute  R(ti*tr*r  of  Vital  Scatiitict.     Certified  copiei  of  tkc  above  order  muat 

^  .   AUG   I  .4   \W*  deiiveaad  to  tbe  LocalJjjfei  ik£  Vf^j^tiadc*  and  to  tbe  Stau  Rcgiatrar  of  Vital  Sutiatica. 


Sfcc^ii^  ^s^H«:fg 
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»        •        i  ar  ■♦ 


^onoralile  BiiBitliarse 


tnm 


t:t)e  iSirmp  of  t|ie  ^niteb  i^tatetf 


TO  ALL  WHOM  IT  MAY  CONCERN: 


tS:^isi  Ui  to  Certt^»  That* Lee  f.  Fook 


t  39397333.,   Frivate,.  Co  B,   65th  Kled  Tng  Bn,   15th  Led  Tng  Regt.   mTC 


THE  ARMY  OF  THE  UNITED  STATES,  as  a  TESTIMONIAL  OF  HONEST 
AND  FAITHFUL  SERVICE,  is  hereby  HONORABLY  DISCHARGED  from  the 
military  service  of  the  UNITED  STATES  by  reason  of^section  viii,  ar  615-360. 


Said . , Lee_F^Fook was  bom 

in San  Francisco ^  in  the  State  of California 

When  enlisted  he  was  ..41  6/12.  years  of  age  and  by  occupation  a      Farm  Laborer 

He  had         ^rown eyes, black hair, <A^K complexion,  and 

was 5 feet Si inches  in  height. 

Given  under  my  hand  at , Camp  Barkeley,   Texas this 

3-^t-    day  of      February ,  one  thousand  nine  hundred  and Forty-three    - 


ZXKI3IT  6     -  SF  1300-60052-3 


FLOYD  L.   JptCELAI© 
I^y/enant  Colone|!,  ^dical  Corps 


jQuwmoJfflt. 


8m  AR  345-470. 

'Insert  ii*me;  as,  "Jobn  J.  Doe." 

t  Insert  Army  serial  nomber,  grade,  oompany,  regiiiMat,  orann  orserWoe;  as  "1030303";  "Oorporal,  Oompaay  A,  Ist  lolaatry";  "Sergaaot,  Qiurtarmaster  Oorpe." 

ill  dischars^d  prior  to  expiraUon  of  serrioe,  fire  niunber,  date,  aad  wareo  at  order  or  tall  description  of  authority  ttMnfor.  W— umm 


W.  D.,  ▲.  a.  O.  Form  No.  55 

April  30,  IMl 


^ENLISTED  RECORD    - 

OF 
Fook      .I^e... F. , 19:^92^.53 Private 

(imimmt)  (FMbmm)         (MhMto  iatttal)  (Amiy  a«rUl  No.)  (arado) 

indudeJ,^  ....S«P.y®°^®X!.  2^       ,  19*^..,  at ....  Sac rM^ntOj,  Calif  orn^^  

ComfileleJ .9. years, .4 months. -19. days  service  for  longecily  pay. 

Prior  strtice:*  ..Moaa — - - 


Office  cf  •')?  !"i"ar.-e  Officer 
C;  " -    -    --^    - 


Paid  i:*  rail 


Tl^iTi 


an':: 


.LB...i-0.1.843 


Noncommissiorted  officer:  ..j^^y.P.T. 

Qualification  in  arms: '  ..Not  ..ajcmed 

Horsemanship:  ....t^.t  .inqunted Army  specialty: . ....^.9^?. 

Attendance  at:  ..Usims. 


3y:  M.  L.  Murphy.  Major.  F.D. 

"  ■;^" 


(Nune  o(  nonoommiasiooed  offloen'  or  sp«cUl  aervico  school) 

Battles,  engagemenb,  skirmishes,  expeditions:  ...Noae - 


Decorations,  service  medals  citations:  ..Hons. 


"r^ 


Wounds  received  in  service:  ...None 

Daie  and  resuH  of  smallpox  vaccination:*  ..Q^^9P.PJ^..?^.i..):9J^^ji..^^^P.f 

Date  of  completion  of  all  typhoid-paratyphoid  Jacc/n<tffom:^.Novenfcer  18,  1942^ 

Date  and  result  of  diphtheria  immunity  te^  (Schiclt):*  -^H'^^- - 

Date  of  other  vaccinations  (specify  vaccine  usaO:*---?-?-^-^^-?-Xa?!^.oid  c.QGij).lete^^  

Physical  condition  when  discharged:  '..Jhi^::7. -jr!!l~.J^..    Married  or  single:  ...Sinsie 

Character:  ..t^^^^^r^<^^^^^<.^Ce^it^...^^^    

Remarks:*  --NQ.-tainfi.JjOJ5t.iJiid«x..A.lui:.107^.-.-Sfildifir.-.entdJtled..ta-.tr.avel.^      

.Nptreconmended  for  reenliatment  or  re±nd\ictlori^/jQy^^^^J^/ 

PtfW  H'>N.  Dl^Cfl.  Mil.  ?mmR  ISSUED  THIS  Trt?^^/..  l^"  ^^^^^^        V/^  STVf^^^MmAulst  Lt.  ,  A.U. 


:^-^--:^-ftT-^'^-s-f-Pf-ffi,-tjW.-pisTvt-rtrrr? 


ELL,    1st 


Signature  of  soldier:  .^^AAr.-Xi  ..^?^^^^. 


J.   I/.   UcCLEIL.MID,   ".;OJG,   AU3 
A^P.t'.y.h?-!^f.x..?lf^..^P.^j^  Sec 

frnwufcaii 

Indneted  under  SeleotlTe  Tnlalag  and  BtrvUx  Art,  IMO  (BuU.  No.  3S,  W.  D.,  IMO);  in  all  other  cues  enter  date  > 

>  For  each  enlistment  give  company,  reciment,  or  arm  or  aerrioe,  with  indoalTe  dates  of  serrioe,  grade,  cause  of  dlsdiarge,  nomber  of  days  lost  vnder  AW  107  i 
none,  so  state),  and  number  of  days  retained  and  cause  of  retention  In  service  tOr  convenience  of  the  Government,  if  any. 
'  Oive  date  of  qnallflcation,  and  number,  date,  and  aonrce  of  order  announcing  aame. 

*  8««  paragraph  6,  AR  40-218. 

•  Enter  periods  of  active  duty  of  enlisted  men  of  the  Regular  Army  Reserve  and  the  Enlisted  Reserve  Corps  and  dates  of  induction  into  Federal  Ser^-ire  In  tho  c«si 
of  members  of  the  National  Ouard.  le— losos 


>  Enter  date  of  induction  only  in  case  of 

enlistment. 
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[Endorsed]:  No.  11860.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Lee  Fong 
Fook,  Appellant,  vs.  I.  F.  Wixon,  District  Director, 
Immigration  and  Naturalization  Service,  Port  of 
San  Francisco,  Appellee.  Transcript  of  Record. 
Upon  Appeals  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
Southern  Division. 

Filed  February  17,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11860 


In  the  Matter  of 
LEE  FONG  FOOK, 


On  Habeas  Corpus. 


STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  THE 
APPEAL 

Comes  now  Lee  Fong  Fook,  appellant  in  the  above 
entitled  matter,  through  his  attorney,  G.  C.  Eingole, 
and  states  as  his  points  on  \yhich  he  intends  to  rely- 
on  the  appeal  the  following: 

1.  That  the  petition  for  write  of  halieas  corpus 
on  behalf  of  appellant  should  have  been  granted 
and  appellant,  Lee  Fong  Fook,  absolutely  dis- 
charged from  the  custody  of  Respondent  I.  F. 
Wixson,  District  Director,  Immigration  and  Nat- 
uralization Service,  San  Francisco,  California,  with- 
out day. 

2.  That  the  final  judgment  of  tlie  Superior  Court 
of  the  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco  in  favor  of  appellant  find- 
ing, and  decreeing  that  he  was  born  in  San  Fr:ui- 
cisco,  California,  on  April  6,  1901,  was  and  is  ab- 
solutely binding  and  conclusive  upon  the  Immigra- 
tion and  Naturalization  Service,  and  upon  said 
Respondent  and  was  and  is  binding  and  conclusive 
upon  the  District  Court  of  the  L^nited  States  in  and 
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for  the  Northern  District  of  California,  Southern 
Division. 

3.  That  Respondent,  I.  F.  Wixson,  District  Di- 
rector, Immigration  and  Naturalization  Service, 
San  Francisco,  California,  was  and  is  absolutely 
bound  and  concluded  by  said  judgment  of  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  City  and  County  of  San  Francisco,  finding 
and  decreeing  that  appellant  herein,  Lee  Fong  Fook, 
was  born  in  San  Francisco,  California,  on  April  6, 
1901,  and  that  the  said  judgment  is  not  only  evi- 
dence of  the  time  and  place  of  birth  of  the  said 
appellant,  Lee  Fong  Fook,  but  is  conclusive  evi- 
dence of  the  time  and  place  of  birth  of  said  appel- 
lant. 

4.  That  the  full  faith  and  credit  clause  of  the 
Constitution  extended  to  the  Federal  courts  by  28 
U.S.C.A.  Section  687,  requires  the  Federal  courts 
to  give  full  faith  and  credit  to  said  judgment  of 
the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco  find- 
ing and  decreeing  that  said  Lee  Fong  Fook  was 
born  in  San  Francisco,  California,  on  April  6,  1901. 

5.  That  said  judgment  of  the  Superior  Court 
of  ih^  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco  finding  and  decreeing  that 
said  appellant  was  born  in  San  Francisco,  Califor- 
nia, on  April  G,  1901,  removes  appellant,  Lee  Fong 
Fook  from  the  jurisdiction  of  said  Respondent  I.  F. 
Wixson,  Disti'ict  Director,  Immigration  and  Nat- 
uralization Service,  San  Francisco,  California,  and 
that  said  Respondent,  I.  F.  Wixson,  District  Direc- 
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tor,  Immigration  and  Naturalization  Service,  San 
Francisco,  California,  was  and  is  without  jurisdic- 
tion over  said  appellant  and  w^as  and  is  without 
right  or  authority  to  detain  him. 

6.  That  the  Honorable  District  Court  erred  in 
not  granting  the  petition  of  said  appellant  abso- 
lutely, and  releasing  him  from  the  custody  of  said 
Respondent  without  day,  and  erred  in  holding  that 
the  judgment  of  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco  finding  and  decreeing  the  place  and  date 
of  birth  of  said  appellant  was  not  absolutely  bind- 
ing and  conclusive  on  the  said  Immigration  and 
Naturalization  Service  and  said  Respondent  and 
said  Honorable  Court,  and  in  holding  that  Section 
687,  28  U.S.C.A.  does  not  compel  said  Court  to  give 
full  faith  and  credit  to  said  judgment. 

/s/  G.  C.  RINGOLE, 

Attorney  for  Appellant. 

Receipt  of  a  copy  of  the  foregoing  Statement  of 
Points  on  Which  Appellant  Intends  to  Rely  on  the 
Appeal  is  hereby  acknowledged  this  17th  day  of 
February,  1948. 

FRANK  J.  HENNESSY, 

U.  S.  Attorney.  • 

By  /s/  T.  SOLOMON. 
[Endorsed]:      Filed  Feb.  17,  1948. 


No.  11,860 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Fong  Fook, 

vs. 


Appellant, 


I.  F.  WixoN,  District  Director,  Immi-  f 

gration  and  Naturalization  Service, 

Port  of  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLANT. 


GUS  C.  RiNGOLE, 

709  Centra]  Tower,  San  Francisco, 

Attorney  for  Appellant. 


FILED 

(yiAR  25  1S148 

PAUL  P-  O  BRieN.  CLERK 


Subject  Index 


Page 
Jurisdictional  statement   1 

Statement  of  the  case 2 

Specification  of  errors  3 

Summary  of  the  argument 4 

Argument   5 

1.  The  full  faith  and  credit  statute,  28  U.S.C.A.,  Section 
687,  requires  that  the  judgment  of  the  state  court  be 
given  full  faith  and  credit  in  federal  courts   5 

2.  The  judgment  of  the  state  court  adjudicating  peti- 
tioner's birth  in  San  Francisco  conclusively  establishes 
his  state  citizenship.  The  Constitution  of  the  United 
States,  Article  XIV,  Section  1,  establishes  his  United 
States  citizenship   13 

3.  The  judgment  of  the  state  court  is  at  least  prima  facie 
evidence  of  the  facts  decreed  therein 15 


Table  of  Authorities  Cited 


Cases  Pages 

Blair  v.  Commissioiier  of  Internal  Revenue,  300  U.  S.  5,  81 
L.  Ed.  465  10, 11 

Chun  Kock  Quon  v.  Proctor,  92  P>d.  (2d)  326 16 

Claflin  V.  Houseman,  93  U.  S.  130 12 

Dong  Yee  Yuen  v.  Bonham,   Dist.  Court,  Western  District 
of  Washington,   Opinion  attached  to  Petition   (T.   11-15) 

7,8,12 

Hoxey  v.  Page,  23  Fed.  Supp.  905   10, 11 

Huron  Corp.  v.  Lincoln  Co.,  312  U.  S.  183,  85  L.  Ed.  725         7 

In  re  Acorn,  1  Fed.  Cas.  No.  29 8,  9 

In  re.  Gogal,  Vol.  75,  No.  2,  Fed.  Supp.  March  8,  1948,  268.  .14, 15 

In  re  Nordlight,  3  Fed.  Supp.  486   12 

In  re  Northrup,  265  Fed.  420 12 

In  re  Ros8,  48  Fed.  Supp.  815 7,  8 

Lau  Hu  Yuen  v.  U.  S.,  85  Fed.  (2d)  327 16 

Leong  Qua!  Yin  v.  U.  S.,  31  Fed.  (2d)  738   16 

Letts  V.  Commissioner  of  Internal  Revenue,  84  Fed.  (2d)  760       11 

Mills  V.  Duryee,  7  Cranch  481,  3  L.  Ed.  411 7 

Nashville  v.  Internal  Revenue,  136  Fed.  (2d)   148 11 

Slaughter  House  Cases,  16  Wall.  36,  21  L.  Ed.  394 13 

Stark  V.  Chesapeake  Ins.  Co.,  7  Cranch  420,  3  L.  Ed.  391         9 

Tinn  v.  U.  S.  District  Attorney,  148  Cal.  773 8,  14 

Tutun  V.  U.  S.,  270  U.  S.  56S,  70  L.  Ed.  738 8 

U.  S.  V.  Norsch,  42  Fed.  417   9 

U.   S.   V.   DiRe,   Vol.   68,   No.   4,   Supreme   Court   Reporter, 
Januaiy  15,  1948,  222,  Par.  V,  p.  229 6 

Yuen  Boo  Ming  v.  U.  S.,  103  Fed.  (2d)  355 16 


Table  of  Authorities  Cited  iii 

Statutes  Pages 

Act  of  March  26,  1790,  Chapter  31,  Stat,  at  large  103 8 

Health  and  Safety  Code,  Chapter  8,  Sections  10600-10607 ...   5, 13 

Political  Code,  Section  51  5,  13 

8  U.S.C.A.,  Section  734(d),  page  731   8,  9 

28  U.S.C,  Sections  451-453   1 

28  U.S.C,  Sections  463  and  225 2 

28  U.S.C.A.,  Section  687  5,  7 

United  States  Constitution: 

Article  I,  Section  8   10, 11 

Article  IV,  Section  1 3,  7, 13, 14 

Fourteenth  Amendment    13 


No.  11,860 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Fong  Fook, 

Appellant, 
vs. 

I.  F.  WixoN,  District  Director,  Immi-  f 

gration  and  Naturalization  Service, 

Port  of  San  Francisco, 

Appellee, 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

Appellant,  claiming  American  citizenship,  was  held 
in  detention  in  San  Francisco  by  appellee  pending 
hearing  upon  his  right  to  enter  the  United  States  with 
his  wife. 

He  caused  to  be  filed  a  petition  for  a  writ  of  habeas 
corpus  with  the  District  Court  of  the  United  States 
in  and  for  the  Northern  District  of  California,  South- 
ern Division  (T.  2).  This  Court  has  jurisdiction  of 
said  habeas  corpus  proceedings  under  28  U.S.C.  sec- 
tions 451-453. 

Jurisdiction  to  review  the  final  orders  of  the  Dis- 
trict Court  denying  appellant's  petition  for  writ  of 


habeas  corpus  (T.  31,  35,  36)  is  conferred  upon  this 
Court  by  28  U.S.C.  Sections  463  and  225.  Appeals 
from  the  orders  of  the  District  Court  have  been  duly 
filed  (T.  37,  38). 


STATEMENT  OF  THE  CASE. 
Appellant,  honorably  discharged  veteran  of  the 
World  War  (T.  41)  holding  a  final  judgment  of  the 
Superior  Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco  duly  adjudi- 
cating his  birth  in  San  Francisco  on  April  6,  1901 
(T.  41),  arrived  in  San  Francisco  with  his  wife  on 
August  25,  1947  (T.  3,  26).  ^^\t  least  from  early 
childhood,  he  was  continuously  a  resident  of  the 
United  States."  ^^Ilis  Certificate  of  Discharge  re- 
cites that  he  was  born  in  San  Francisco,  State  of 
California,  and  was  411/2  3^ears  of  age  at  time  of  en- 
listment". ^^Indisputably  he  has  lived  in  the  United 
States  continuously  from  very  early  youth.  He  served 
honorably  in  the  Armed  Forces.  He  was  accepted  in 
the  Armed  Forces  as  an  American  citizen"  (Opinion 
District  Court,  T.  28,  33,  43).  Pending  proceedings 
before  appellee,  he  caused  to  be  filed  his  petition  for 
writ  of  habeas  corpus  upon  a  numl)er  of  grounds. 
The  only  ground  material  upon  this  appeal  is  the  first 
ground  of  his  petition  (T.  2-4,  11-15).  The  following 
questions  arise: 

1.  Is  the  final  judgment  of  the  Superior  Court  of 
the  State  of  California  under  the  full  faith  and  credit 
statute  absolutely  and  conclusively  binding  upon  the 
Federal  Courts? 


2.  Is  citizenship  in  the  United  States  conferred 
upon  appellant  by  the  Constitution,  Article  XIV,  Sec- 
tion 1? 

3.  Does  such  final  judgment  establish  at  least  a 
prima  facie  case  in  favor  of  appellant? 


SPECIFICATION  OF  ERRORS. 

1.  The  District  Court  erred  in  denying  the  petition 
of  appellant  for  writ  of  habeas  corpus  and  remanding 
him  to  the  custody  of  appellee. 

2.  The  District  Court  erred  in  refusing  to  release 
appellant  from  the  custody  of  appellee  uncondition- 
ally and  without  day,  under  the  first  ground  of  his 
petition  for  a  writ  of  habeas  corpus. 

3.  The  District  Court  erred  in  holding:  "in  my 
opinion  the  decree  of  the  State  Court  is  evidence  of 
the  petitioner's  birthplace  but  not  conclusive  proof  of 
his  citizenship''  (T.  31). 

4.  The  District  Court  erred  in  not  holding  that  the 
judgment  of  the  Superior  Court  of  the  State  of  'Cali- 
fornia was  conclusive  proof  of  appellant's  birth  in 
San  Francisco,  California  and  therefore  proof  of  his 
citizenship  of  the  State  and  by  constitutional  pro^d- 
sion  his  citizenship  of  the  United  States. 

5.  If  we  are  in  error  in  4  above,  the  District  Court 
erred  in  not  holding  that  the  judgment  of  the  Superior 
Court  of  the  State  of  California  was  prima  facie 
evidence  of  appellant's  birth  in  San  Francisco. 


SUMMARY  OF  THE  ARGUMENT. 

The  case  arises  in  the  Immigration  Service.  It 
could  have  arisen  in  a  different  environment.  The 
untold  thousands,  possi])ly  hundreds  of  tliousands,  of 
judgments  under  the  California  statute  establishing 
the  fact  of  birth  rendered  in  California  courts  in 
recent  years  were  not  necessarily  instituted  for  the 
purpose  of  establishing  citizenship.  The  statute  is 
not  a  nattiralization  statute.  Trust  companies  are 
interested  for  the  purpose  of  determining  age.  Na- 
tional and  State  Social  Security  services  are  in- 
terested to  determine  when  benefits  are  to  be  paid. 
War  industries  were  o])ligated  to  secure  })roof  of 
citizenship  for  employees  and  judgments  to  establish 
place  and  time  of  birth  were  the  usual  proof,  and  thus 
a  Federal  purpose  was  sul)served. 

The  question  at  bar  therefore  resolves  itself  to 
this:  Is  the  judgment  of  the  coui*ts  of  California 
absolutely  binding  upon  Federal  courts  under  the  full 
faith  and  credit  statute  and  the  Constitution  ? 

The  distinguished  Judge  of  the  District  Court 
predicated  his  decision  upon  the  proposition  that  in 
the  administration  of  laws  of  the  United  States  which 
it  alone  enforces,  since  the  United  States  was  not  a 
party  to  the  state  court  proceeding  and  did  not  con- 
sent thereto,  that  therefore  it  is  not  bound  l)y  the  state 
court  adjudication  (T.  30). 

In  other  areas  of  law,  such  as  bankruptcy,  naturali- 
zation before  June  29,  1906,  the  administration  of  the 
Internal  Revenue   Acts,   and   actions   for   forfeiture 


under  Congressional  legislation  for  registry  of  ships, 
it  has  been  held  that  the  United  States  is  bound  by 
state  adjudication.  There  is  no  reason  in  principle 
why  it  should  not  be  bound  by  the  state  court  judg- 
ment involved  here. 

We  further  urge  that  there  is  no  power  vested  in  the 
Immigration  service  to  reverse  a  final  judgment  of  a 
state,  granting  state  citizenship. 


ARGUMENT. 

1.  THE  FULL  FAITH  AND  CREDIT  STATUTE,  28  U.S.C.A.,  SEC- 
TION 687,  REQUIRES  THAT  THE  JUDGMENT  OF  THE 
STATE  COURT  BE  GIVEN  FULL  FAITH  AND  CREDIT  IN 
FEDERAL  COURTS. 

Chapter  8,  Section  10600-10607  of  the  Health  and 
Safety  Code  of  the  State  of  California  is  the  statutory 
predicate  for  the  judgment  in  this  case.  Section  51, 
Political  Code  of  California  in  force  since  1872,  pro- 
vides that  all  persons  born  in  this  state  and  residing 
within  it,  with  certain  exceptions,  are  citizens  of  the 
state. 

It  has  not  been  contended  that  either  of  these  stat- 
utes is  unconstitutional  or  that  the  state  is  without 
power  to  determine  who  of  its  inhabitants  were  born 
here  and  when.  This  state  and  others  have  passed 
like  comprehensive  statutes.  As  far  as  California  is 
concerned,  the  proceeding  is,  under  Section  10602,  an 
adversary  one.  It  is  required  that  the  District  At- 
torney of  the  county  in  which  the  petition  is  filed  be 
served,  and  he  may  appear  in  opposition. 
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This  area  of  legislation  has  yiever  been  entered  by 
the  United  States  with  full  power  to  act  through 
Federal  Statutes  and  Bureaus;  it  has  nevertheless 
permitted  the  states  to  make  these  determinations,  as 
made  in  the  case  of  appellant,  and  has  provided  no 
forum  in  its  courts  where  like  relief  may  be  granted. 

The  fact  that  fraud  may  sometimes  eventuate  under 
the  present  condition  is  a  matter  for  legislative  cog- 
nizance.   It  does  not  change  the  law. 

U,  S.  V.  DiRe,  Vol.  68,  No.  4,  Supreme  Court 
Reporter,  Jan.  15,  1948,  222,  Par.  Y,  p.  229. 

Under  the  'California  Statute,  however,  service  is 
made  upon  the  District  Attorney  who  of  course  has 
access  to  and  contact  with  all  investigating  agencies 
and  interested  departments.  State  and  Federal,  and 
who,  it  must  be  assumed,  will  fully  perform  necessary 
duties  in  the  public  interest. 

Reasons  for  o])taining  these  judgments  are  infinite. 
Some  are  for  the  purpose  of  determining  when  monies 
are  due  under  a  trust  agreement  or  like  document; 
some  for  pension  purposes  or  social  security  benefits 
under  State  and  National  statutes;  some  to  obtain 
work  during  the  War  in  shipyards,  airplane  factories 
and  in  atomic  bomb  projects,  some  to  get  passports. 
The  reason  cannot  be  anticipated  in  the  law,  or  by 
the  courts.  The  Statute  makes  no  limitation  on  this 
point. 

Prior  to  the  repeal  of  the  exclusion  laws  (December 
17,  1943),  Chinese  sought  in  the  Immigration  and 
Naturalization  Service  a  pre-investigation  of  status, 


eventuating  in  the  issuance  of  ^^Form  430'',  for  the 
purpose  of  returning  here  without  difficulty.  Since 
the  repeal,  that  Service  is  without  authority  to  make 
such  investigations.  Therefore,  some  relatively  few 
Chinese  went  into  the  courts  of  the  state  for  a  judg- 
ment similar  to  the  one  involved  here,  to  obtain  a 
passport.  The  State  statute  of  course  is  not  a  nat- 
uralization statute. 

Under  the  full  faith  and  credit  statute,  Section  28 
U.S.C.A.,  Section  687,  the  constitutional  pro\dsion 
for  full  faith  and  credit  (Article  IV,  Section  1,  of 
the  Constitution)  has  been  extended  to  the  Federal 
courts. 

Huron  Corp.  v.  Lincoln  Co,,  312  U.S.  183,  193, 

85  L.Ed.  725,  731 ; 
Mills  V.  Duryee,  7  Cranch  481,  485,  3  L.Ed.  411, 

413; 
Dong  Yee  Yuen  v.  Bonham,  Dist.  Court,  West- 
ern District  of  Washington,  Opinion  attached 
to  Petition  (T.  11-15)  ; 
In  re  Ross,  48  Fed.  Supp.  815. 

In  Mills  V.  Duryee,  supra,  the  United  States  Su- 
preme Court  said : 

^^It  is  manifest  however  that  the  Constitution 
contemplated  a  power  in  Congress  to  give  a  con- 
clusive effect  to  such  judgments.  And  we  can 
perceive  no  rational  interpretation  of  the  act  of 
Congress,  unless  it  declares  a  judgment  conclusive 
when  a  court  of  the  particular  state  where  it  is 
rendered  would  pronounce  the  same  decision.^' 
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In  7n  re  Ross,  supra,  a  veteran  was  adjudicated  in- 
sane by  judgment  of  an  Arizona  State  court  and  was 
hospitalized  hy  the  Veterans'  Administration  in 
Oregon.     The  court  stated,  page  816: 

^^This  court  is  bound,  as  are  other  courts  sitting 
in  Oregon,  to  give  full  faith  and  credit  to  the 
judgment  of  the  Arizona  court/' 

The  attitude  of  the  courts  of  California  with  refer- 
ence to  judgments  of  this  type  and  their  conclusive 
effect  is  indicated  in  Tinn  v.  IJ.  S,  District  Attorney, 
148  Cal.  773,  a  naturalization  case,  where  Tinn,  an 
Englishman,  consented  that  the  order  be  vacated  and 
it  was  vacated.  However  upon  certiorari  the  order 
was  annulled. 

In  the  Dong  Yee  Yuen  case,  supra,  where  the 
factual  situation  is  identical  with  the  case  at  bar,  the 
court  announced  its  complete  approval  of  the  position 
of  appellant.  The  United  States  District  Attorney 
emphatically  agreed  (T.  12).     No  appeal  was  taken. 

Prior  to  June  29,  1906,  the  United  States  was  not  a 
party  to  a  naturalization  proceeding  (8  U.S.C.A., 
Section  734(d),  page  731).  Jurisdiction  has  been 
conferred  upon  state  courts  by  various  statutes  to 
naturalize  aliens. 

Act  of  March  26,  1790,   Chapter  31,  Stat,  at 

large  103; 
Tutun  V.  U.  S,,  270  U.S.  568,  70  L.Ed.  738; 
In  re  Acorn,  1  Fed.  Cas.  No.  29. 

In  fact  the  Government  was  not  only  not  a  ]x\rty, 
but  proceedings  under  the  then  rules  were  highly  in- 


formal,  and  naturalization  judgments  were  granted 
on  ex  parte  applications.  Illustrative  cases  of  such 
informality  follow: 

U.  S.  V.  Norsch,  42  Fed.  417,  418; 

Stark  V.  Chesapeake  Ins,  Co,,  7  Cranch  420, 
3  L.Ed.  391 ; 

In  re  Acorn,  1  Fed.  Cases  No.  29. 

Therefore  until  the  entire  structure  of  naturaliza- 
tion was  changed  by  the  Act  of  June  29,  1906,  the 
position  of  the  Government  vis-a-vis  a  judgment  of 
naturalization  was  identical  with  the  position  of  the 
Government  relative  to  the  State  judgment  under  dis- 
cussion. Then  for  the  first  time  did  the  United  States 
become  a  party   (8  U.S.C.A.,  Section  734(d)). 

In  the  state  of  the  law  prior  to  June  29,  1906,  In  re 
Acorn  was  decided  (1  Fed.  Cases,  No.  29).  A  statute 
had  been  passed  by  Congress  permitting  the  forfeiture 
of  a  vessel  for  its  false  registration  by  one  not  an 
American  citizen.  While  the  court  held  that  the  pro- 
visions of  a  subsequent  Congressional  enactment  were 
mandatory  with  reference  to  the  vessel  in  question, 
it  proceeded  to  decide  the  questions  raised  by  the 
Government  in  seeking  a  forfeiture  under  the  prior 
Congressional  Act. 

The  owner  of  the  vessel  was,  in  the  Superior  Court 
of  the  City  of  Chicago,  naturalized  in  what  was  an  ex 
parte  proceeding,  without  notice  of  the  Government. 
The  decree  of  naturalization  was  granted  January  27, 
1866.  The  Government  introduced  testimony  showing 
that  for  several  years  prior,  the  petitioner  resided  in 
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Canada,  paid  taxes  there,  and  was  registered  there 
as  a  voter  in  1863.    The  court  stated,  page  55 : 

''The  proceeding  to  ol)tain  naturalization  is 
clearly  a  judicial  one.  A  hearing  is  required  to 
be  had  in  open  court,  and  the  right  can  be  con- 
ferred only  by  the  judgment  of  the  court,  and 
upon  satisfactory  proof.  It,  therefore,  has  all  the 
elements  of  a  judgment.  That  it  has  the  character 
and  attributes  of  a  judgment,  and  is  equally  con- 
clusive, the  authorities  are  entirely  uniform.'' 

The  court  held  the  ex  parte  decree  Innding  upon  the 
Federal  Government,  even  though  the  decree  inter- 
fered with  and  prevented  the  Grovernment  from  ob- 
taining a  forfeiture  for  the  alleged  improper  registra- 
tion of  the  vessel.  This  is  a  iield  where  the  Govern- 
ment's right  to  legislate  is  paramount  under  Consti- 
tutional authority  (Article  I,  Section  8,  U.  S.  Con- 
stitution), to  regulate  commerce  mtli  foreign  nations 
and  among  the  several  states. 

Pursuant  to  Article  I,  Section  8,  Constitution  of  the 
United  States,  Congress  has  the  power  to  lay  and  col- 
lect taxes.  Under  that  prerogative  it  alone  administers 
internal  revenue  acts  for  the  collection  of  income 
taxes.  There  are  numerous  cases  where  state  court 
judgments  are  followed  desj)ite  the  fact  that  they 
impinged  upon  or  j^revented  the  Government  from 
collecting  taxes  claimed  due. 

Blair  v.  ('Ommissioner  of  Internal  Jieveune, 
300  U.S.  5,  81  L.Ed.  465; 

Hoxey  v.  Page,  23  Fed.  Supp.  905; 
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Nashville  v.  Internal  Revenue,  136  Fed.   (2d) 

148; 
Letts  V.  Commissioner  of  Internal  Revenue,  84 

Fed.  (2d)  760,  762. 

In  the  Blair  case,  supra,  a  question  arose  with 
reference  to  tax  proceedings  before  the  tax  court  for 
the  taxable  year  1923.  After  the  United  States  Su- 
preme Court  denied  relief  upon  certiorari,  the  tax- 
payer filed  suit  in  the  Illinois  courts  to  determine 
certain  questions  of  law  as  to  the  pro^dsions  of  a  trust 
involved  in  proceedings  pending  and  undecided  in  the 
tax  court  with  reference  to  certain  taxable  years 
thereafter.  The  United  States  Govermnent  was  not  a 
party  to  the  action. 

The  court  said  at  i)ages  9,  469: 

^^The  question  of  the  validity  of  the  assignments 
is  a  question  of  local  law.  *  *  *  The  decision  of  the 
state  court  upon  these  questions  is  final.  *  *  *  To 
derogate  from  the  authority  of  that  conclusion 
and  of  the  decree  it  commanded,  so  far  as  the 
question  is  one  of  state  law,  would  be  wholly  un- 
warranted in  the  exercise  of  federal  jurisdic- 
tion." 

In  Hoxey  v.  Page,  supra,  at  page  914,  the  court  said 
with  reference  to  a  state  decision : 

^^Such  a  decision  from  such  a  court  is  controlling 
no  matter  what  the  effect  of  it  is  upon  the  taxing 
powers  of  the  United  States."  (Citing  cases.) 

In  the  field  of  bankruptcy.  Congress  derives  its 
authority  from  Article  I,  Section  8  of  the  Constitution 
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authorizing  it  to  estahlisli  uniform  laws  on  the  subject 
of  bankruptcy.  There  is  nothing  in  tlie  bankrui)tcy  act 
that  compels  the  bankruptcy  court  to  follow  a  state 
judgment  except  in  the  matter  of  exemptions.  While 
the  Bankruptcy  Act  is  a  law  of  the  United  States 
which  it  alone  enforces,  the  rule  is  undisj^uted  that  a 
judgment  of  a  state  court  will  be  followed  irrespective 
of  its  effect  upon  the  administration  of  the  bank- 
ruptcy laws. 

In  re  Norcl light,  3  Fed.  Supp.  486; 

In  re  Northrup,  265  Fed.  420. 

We  earnestly  contend  therefore  that  in  a  system  of 
law  such  as  exists  in  the  United  States,  closely  inte- 
grated and  highly  inter-related  (Claflin  v.  Houseman^ 
93  U.S.  130,  138),  the  fact  that  the  state  judgment 
might  affect  the  administration  of  laws  invested  by 
the  Constitution  in  Congress  does  not  in  ])rinciple 
militate  against  the  binding  effect  of  a  state  judg- 
ment. 

The  purpose  of  the  California  statute  is  not  to  im- 
pinge upon  any  field  of  Federal  legislation.  If  per- 
chance, in  a  few  instances  such  would  be  the  effect  of 
the  state  judgment,  a  judgment  rendered  within  the 
power  of  the  State  and  binding  upon  the  State,  is 
nonetheless  valid  under  the  full  faith  and  credit  clause 
of  the  Constitution  of  the  United  States  and  must  be 
given  full  faith  and  credit  by  the  Federal  courts. 

We  contend  therefore  that  the  decision  in  Dong 
Yee  Yuen  v.  Bonham,  set  forth  in  full  in  the  petition 
for  the  writ  of  habeas  corpus  herein,  which  ins])ired 
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the  first  ground  set  forth  in  the  petition,  is  unques- 
tionably in  harmony  with  the  entire  philosophy  be- 
hind the  full  faith  and  credit  provision  of  the  Con- 
stitution and  the  statute  extending  it  to  the  Federal 
courts. 


2.  THE  JUDGMENT  OF  THE  STATE  COURT  ADJUDICATING 
PETITIONER'S  BIRTH  IN  SAN  FRANCISCO  CONCLU- 
SIVELY ESTABLISHES  HIS  STATE  CITIZENSHIP.  THE 
CONSTITUTION  OF  THE  UNITED  STATES  ARTICLE  XIV, 
SECTION  1,  ESTABLISHES  HIS  UNITED  STATES  CITIZEN- 
SHIP. 

On  July  28,  1868  the  14th  Amendment  to  the  'Con- 
stitution of  the  United  States  was  adopted,  providing 
that  all  persons  born  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and  of  the  State  wherein 
they  reside.  In  1872  California  provided  by  Section 
51,  Political  Code,  that  citizens  of  the  State  of  Cali- 
fornia are  persons  born  in  this  state  and  residing 
within  it,  with  certain  exceptions.  Thereafter  various 
acts  permitted  inhabitants  of  the  State  to  go  into  state 
courts  of  general  jurisdiction  to  prove  the  date  and 
place  of  birth.  The  latest  legislation  appears  in 
Chapter  8,  Sections  10600-10607,  of  the  Health  and 
Safety  Code  of  the  State  of  California.  In  the 
Slaughter  House  Cases,  16  Wall.  36,  21  L.Ed.  394,  408, 
it  is  said : 

u*  *  *  rjij^g  distinction  between  citizenship  of  the 
United  States  and  citizenship  of  a  State  is  clearly 
recognized  and  established.  *  *  *  It  is  quite  clear 
then,  that  there  is  a  citizenship  of  the  United 
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States  and  a  citizenship  of  a  State,  which  are 
distinct  from  each  other  and  which  dei)end  upon 
different  characteristics  or  circumstances  in  the 
individual." 

The  State  of  California,  a  sovereign  state,  is  fully 
empowered  to  pass  upon  and  determine  who  are  its 
citizens.  It  cannot  be  sued  without  its  consent  Imt  it 
waived  its  immunity  by  permitting  its  inha))itants  to 
go  into  its  courts  by  petition  to  determine  the  fact 
of  their  birtli,  to  serve  its  rei)resentative,  the  District 
Attorney,  appointed  by  statute  to  protect  its  interests 
and  empowering  him  to  oppose  such  petition.  The 
proceeding  therefore  being  one  adversary  to  the  State, 
the  adjudication  of  the  State  Court,  when  final,  is 
absolutely  binding  upon  the  State  of  California  sub- 
ject to  be  set  aside  in  the  manner  and  by  procedure 
recognized  by  law. 

Tinn  v.  U.  S.  District  Attorney,  148  Cal.  773. 

The  judgment  therefore  of  the  California  court 
establishes  that  the  party  is  a  citizen  of  the  State  of 
California  and  was  born  in  California.  He  then  ac- 
quires United  States  citizenship  not  by  force  of  any 
Federal  Court  or  Federal  Statute  Init  ))y  virtue  of  the 
Constitution  of  the  United  States  (Art.  XIV,  Sec.  1). 

In  re  Gogal,  Vol.  75,  No.  2,  Fed.  Supp.  March 

8,  1948—268  at  271,  declares : 

^^A  person  who  is  born  in  the  United  States,  re- 
gardless of  the  citizenshij)  of  his  parents,  ))ecomes 
an  American  citizen  not  by  gift  of  ('ongress  but 
by  force  of  the  Constitution.  U.S.C.A.,  Consti- 
tutional Amendment  14,  Section  1." 
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Therefore  it  appears  manifest  that  California,  being 
bound  by  its  own  judgment  duly  declaring  a  person 
to  be  a  citizen  of  California,  and  the  Constitution  of 
the  United  States  then  granting  United  States  citi- 
zenship to  him,  there  is  no  power  in  an  administrative 
agency  or  court  to  deprive  him  of  the  United  States 
citizenship  conferred  by  the  Constitution  of  the 
United  States. 

^^The  power  of  naturalization  vested  in  Congress 
by  the  Constitution,  is  the  power  to  confer  citi- 
zenship, not  a  power  to  take  it  away." 
In  re  Gogol,  supra. 

By  parity  of  reasoning  the  Immigration  Service  is 
without  power  under  any  authority  vested  in  it  to 
take  away  citizenship  from  any  man  duly  adjudicated 
to  be  a  citizen  of  the  State.  It  is  utterly  without  power 
to  denaturalize.  Where  California  by  solemn  judg- 
ment clothes  a  person  with  State  citizenship  the  Immi- 
gration Service  is  tvithout  power  to  reverse  the  judg- 
ment, strip  that  citizenship  from  him  and  declare  that 
he  is  not  a  citizen  of  the  State  of  California. 


3.  THE  JUDGMENT  OF  THE  STATE  COURT  IS  AT  LEAST 
PRIMA  FACIE  EVIDENCE  OF  THE  FACTS  DECREED 
THEREIN. 

We  seriously  contend  the  correctness  of  our  views 
expressed  herein,  but  if  in  complete  error,  which  we 
do  not  admit,  we  feel  that  the  District  Court  should 
have  held  as  stated  in  3  above.  The  decision  states 
(T-31)  : 


16 

"*  *  *  The  decree  of  the  state  court  is  evidence 
of  petitioner's  birthplace  but  not  conclusive  proof 
of  his  citizenship  *  *  *  and  the  burden  of  proving 
that  citizenship  is  upon  the  person  seeking 
entry." 

In  this  connection  it  must  be  remembered  that 
boards  of  inquiry  in  the  Immigration  Service  are  com- 
posed of  gentlemen  of  ability,  but  they  are  laymen. 
To  say  that  the  decree  is  evidence,  without  defining 
its  weight,  is  to  furnish  no  guide  whatsoever  as  a 
practical  matter,  to  the  Immigration  Service  and  ig- 
nores the  legal  problem  of  the  burden  of  proof. 

It  has  been  held  in  a  long  line  of  cases  that  a  prior 
determination  of  citizenship  raises  a  prima  facie  case 
in  favor  of  the  alleged  alien,  whether  in  deportation 
or  exclusion,  though  the  determination  is  made  by  an 
administrative  body,  such  as  the  Immigration  and 
Naturalization  Service. 

Leong  Quai  Yin  v.  U.  S.,  31  Fed.  (2d)  738; 

Lau  Hu  Yuen  v,  U,  S,,  85  Fed.  (2d)  327; 

Chun  Kock  Quon  v.  Proctor,  92  Fed.  (2d)  326; 

Yuen  Boo  Ming  v,  U.  S.,  103  Fed.  (2d)  355. 

This  being  the  rule  with  reference  to  a  prior  deter- 
mination by  an  administrative  agency,  with  how  much 
more  force  is  the  rule  applicable,  where  the  determina- 
tion is  made  hy  a  sovereign  state  acting  within  Con- 
stitutional powers  after  service  of  process  in  accord- 
ance with  law. 

While  the  law  does  not  re({uire  it,  tlie  practice  of  the 
state  courts  is  to  compel  production  of  corroborating 
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evidence  to  the  facts  surrounding  the  birth  and  not  to 
rely  on  the  uncorroborated  testimony  of  the  petitioner. 
The  Immigration  Service  is  not  an  appellate  depart- 
ment of  California  courts.  A  judgment  of  a  court  of 
competent  jurisdiction  is  of  equal  dignity  with  the 
determination  of  an  administrative  body. 

It  is  therefore  respectfully  submitted  that  the  Cali- 
fornia statute  is  in  no  wise  a  naturalization  statute; 
that  the  case  could  have  arisen  under  an  infinite  num- 
ber of  facts  and  under  a  different  environment;  that 
said  judgment  is  unconditional  and  conclusive  for  all 
purposes;  that  the  judgment  of  the  California  court 
was  rendered  pursuant  to  its  Constitutional  authority 
and  entitled  to  full  faith  and  credit  by  the  Federal 
courts;  that  the  California  judgment  establishes  State 
citizenship,  United  States  citizenship  is  conferred  by 
the  Constitution;  that  the  Immigration  Service  is 
without  authority  to  divest  petitioner  of  the  state 
citizenship  granted  by  a  sovereign  state. 

In  other  fields  of  law,  where  exclusive  jurisdiction 
is  invested  by  the  Constitution  in  Congress,  state  judg- 
ments have  not  been  lightly  regarded  but  have  been 
given  full  force  and  effect.  Those  fields  have  been  dis- 
cussed above.  The  area  that  'California  has  entered  in 
passing  the  legislation  under  which  the  judgment  here 
is  involved  was  rendered  is  an  area  that  Congress  has 
not  entered.  Congress  ca7i  enter  it,  and  pursuant  to 
Constitutional  authority,  any  act  it  may  pass  would 
be  paramount.  It  has  not  done  so.  It  must  be  assumed 
that  Congress  asserts  no  objection  to  this  type  of  legis- 
lation and  the  results  that  flow"  therefrom. 
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We  contend,  therefore,  that  petitioner  should  have 
been  unconditionally  released  from  custody  upon  the 
first  ground  of  his  petition;  and  that  the  judgment  of 
the  District  Court  with  reference  to  that  ground 
should  be  reversed  and  appellant  discharged. 

Dated,  San  Francisco, 
March  24, 1948. 

Respectfully  submitted, 

GUS  C.  RiNGOLE, 

Attorney  for  Appellant, 
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No.  11,860 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Fong  Fook, 

Appellant, 

vs. 


>- 


I.  F.  WixoN,  District  Director,  Immi- 
gration and  Naturalization  Service, 

Port  of  San  Francisco, 

Appellee,  j 


BRIEF  OF  AMICUS  CURIAE  IN  SUPPORT  OF  APPELLANT, 


STATEMENT  OF  THE  PLEADINGS  AND  FACTS  DISCLOS- 
ING BASIS  OF  COURTS'  JURISDICTION. 

This  is  an  appeal  by  the  appellant,  petitioner  below, 
taken  on  February  10,  1948  (R.  37)  from  a  final  order 
of  the  District  Court  below  (R.  36)  denying  his  peti- 
tion for  a  discharge  from  the  restraint  upon  his 
liberty  imposed  by  the  appellee,  respondent  below, 
after  a  hearing  had  on  the  writ  of  habeas  corpus 
issued  thereon.  The  denial  was  laid  on  the  grounds 
contained  in  that  Court's  opinion  (R.  26). 

The  District  Court  below  had  jurisdiction  of  the 
proceeding  under  the  provisions  of  28  USCA,  Sees. 
451-453,  and  this  Court  has  jurisdiction  to  review  its 


decision   under   the   i)rovisions    of   28    USCA,    Sees. 
463(a)  and  225  (a)  First. 

The  pleadings  necessary  to  show  the  existence  of  the 
jurisdictions  are  the  petition  for  the  writ  (R.  2),  tlie 
writ  (R.  20),  return  thereto  (R.  21),  the  traverse  (R. 
23),  order  denying  the  petition  (R.  37),  opinion  of 
the  District  Court  (R.  26)  and  the  notices  of  appeal 
(R.  37). 


STATEMENT  OF  THE  CASE. 
Lee  Fong  Fook,  the  appellant,  is  an  adult  native- 
born  citizen  of  the  State  of  California  and  of  the 
United,  States.  He  is  a  resident  of  San  Francisco 
and  a  person  of  Chinese  lineage.  He  is  a  veteran  of 
the  recent  war  and  a  recipient  of  an  honoral^le  dis- 
charge from  the  Army  which  was  awarded  him  l)y  the 
government  in  acknowledgement  of  its  gratitude  for 
the  faithful  services  he  performed  for  the  country. 

After  the  cessation  of  hostilities  he  visited  China 
and  subsequently  returned  to  San  Francisco  accom- 
panied by  his  Chinese  bride.  Arri\dng  at  the  Golden 
Gate  they  were  confronted  by  the  U.  S.  Immigation 
and  Naturalization  Service  which  forbade  their  entry 
into  the  American  Garden  of  Eden.  The  denial,  how- 
ever, was  not  made  upon  an  accusation  they  had  par- 
taken of  the  forbidden  frnit  of  the  garden.  It  was 
made  for  what  the  immigration  authorities  were 
I^leased  to  view  as  a  sin  committed  by  the  State  of 
California.  Having  exhibited  this  imnatural  kindness 
to  the  citizen  veteran  and  his  bride  the  Immigration 
authorities  seized  them,  cast  them  into  jail,  held  them 


incommunicado,  deprived  them  of  access  to  counsel 
and  refused  to  enlarge  them  on  bond. 

Thereafter  the  Immigration  Service  subjected  him 
to  an  administrative  examination  at  which  he  was 
represented  by  counsel  of  his  own  choosing.  At  that 
hearing  the  appellant  produced  duly  certified  copies 
of  the  judgment  of  the  California  Superior  Court  in 
San  Francisco  establishing  the  fact  that  he  was  born 
in  California  (R.  42),  the  birth  certificate  that  had 
issued  thereon  (R.  41)  and  his  honorable  discharge 
from  the  Army  (R.  43).  The  authenticity  of  these 
documents  was  admitted.  The  Immigration  examiner, 
however,  attached  trifling  importance  to  what  is  ju- 
dicially regarded  as  evidence  of  an  indisputable 
nature.  He  viewed  these  documents  as  disputable 
evidence  of  appellant's  citizenship  and  denied  that 
judgment  efficacy  on  the  issue  of  his  citizenship.  This 
was  a  peculiar  way  for  the  government  to  honor  a 
veteran.  It  was  a  peculiar  way  for  the  government 
to  treat  a  citizen. 

His  protestations  being  ignored  the  appellant  ap- 
plied to  the  District  Court  below  for  a  writ  of  habeas 
corpus  to  secure  liberation  from  the  restraint  imposed 
upon  his  liberty.  There  being  no  disputed  factual 
issues  to  be  decided  a  hearing  thereon  was  dispensed 
with  and  the  legal  issues  were  resolved  against  him  for 
the  reasons  set  forth  in  the  District  Court's  opinion. 
Although  he  was  granted  temporary  release  from  de- 
tention for  the  purpose  of  enabling  him  to  prosecute 
an  appeal  to  a  conclusion  an  unconditional  discharge 
from  custody  was  refused  and  his  petition  was  denied. 
From  that  denial  this  appeal  was  initiated. 


QUESTION  INVOLVED. 

When  the  authenticity  of  a  final  judgment  of  a 
California  Court  establishing  the  fact  of  appellant's 
birth  in  California  is  admitted,  which  ipso  facto 
demonstrates  him  to  l)e  a  citizen  of  the  sovereign  State 
of  California  and  also  of  the  United  States,  can  that 
judgment  be  subjected  to  a  collateral  attack  l)y  the 
U.  S.  Immigration  and  Naturalization  Service  in  an 
administrative  proceeding  ? 


ARGUMENT. 

I. 

CALIFORNIA  IS  SOVEREIGN  IN  ITS  DOMAIN  AND 
LEGAL  SPHERE. 

Historical  Background. 

When  the  Spanish  explorer  Cabrillo  and  his  com- 
panions visited  the  Santa  Barbara  region  in  1542  the 
Pacific  littoral  was  inhabited  by  Mongolian  descended 
peoples  who  had  an  advanced  culture  of  their  own. 
The  Spaniards  thought  they  had  discovered  a  new 
land.  The  section  of  the  continent,  however,  was  in 
its  regular  place  and  had  l)een  so  for  some  millions  of 
years.  The  Indian  natives  whom  they  encountered 
had  descended  from  Chinese  stock  that  had  inhabited 
it  for  several  thousand  years.  The  Indians  welcomed 
them  and  the  adventurers,  missionaries  and  migrants 
who  later  followed  in  their  footsteps  and  settled  the 
region.  It  didn't  occur  to  them  to  raise  the  bar  of 
an  immigration  rule  against  the  intruders.  Such  a 
concept  was  as  alien  to  them  as  the  absence  of  such  a 


bar  would  be  to  the  occidental  occupants  of  the  area 
today  whose  right  thereto  rests  on  a  foundation  of 
conquest. 

Thereupon  the  geographical  division  now  known  as 
California  became  subject  to  Spanish  suzerainty  by 
the  traditional  method  of  appropriation  of  the  land 
and  the  exclusion  of  the  Indians.  In  1824  Mexico 
threw  off  the  Spanish  yoke  and  California  passed  to 
the  rule  of  the  Mexican  Republic.  The  inhabitants 
thereupon  became  subjects  and  citizens  of  Mexico 
under  the  Spanish  civil  law. 

On  June  14,  1846,  Fremont  and  his  companions, 
raised  the  Bear  Flag  and  on  July  4,  1846,  while  pre- 
sumi]ig  to  represent  the  will  of  the  inhabitants,  pro- 
claimed the  independence  of  California.  The  white 
population  was  not  consulted  and  the  Indians  were 
ignored  in  the  matter.  In  the  absence  of  organized 
armed  resistance  they  seized  the  police  power  of  the 
area  by  a  display  of  force.  On  the  ascendancy  of  the 
new  regime  the  inhabitants,  save  the  Indians  who 
still  were  viewed  as  chattels  and  Mexicans  who  con- 
tinued to  give  allegiance  to  Mexico,  became  citizens 
of  the  new  Republic  by  virtue  of  their  residence  in 
the  area. 

On  August  15,  1846,  it  appears  that  California 
was  declared  to  be  and  was  recognized  as  a  Territory 
of  the  United  States.  See  New  Intern.  Encyclopedia, 
Vol.  IV,  p.  343.  Captain  Stockton's  proclamation  so 
declaring  is  dated  August  17,  1846.  See  H.  Ex.  Doc. 
No.  4,  pp.  669-670,  29th  Congress,  2nd  Session;  Ban- 
croft's History  of  California,  Vol.  XXII,  pp.  283,  284. 


Behind  the  whole  movement  for  forcing  the  short- 
hved  indei)endence  upon  its  inha])itants  there  hirked, 
concealed  from  a  majority  of  its  inhabitants,  the  U.  S. 
Grovernment's  policy  of  aggrandizement  Fremont  was 
almost  rewarded  with  the  presidency  of  the  United 
States  for  his  part  in  this  political  affair.  When  Cali- 
fornia became  a  territory  of  the  Union  the  United 
States  accepted  the  political  status  of  its  inhabitants 
as  citizens  of  California  and  accorded  them  the  riglits 
of  territorial  citizenship. 

How  National  and  State  citizenship  arose. 

The  Treaty  of  Guadalupe  Hidalgo  fixing  the  boun- 
daries between  Mexico  and  the  United  States  was 
entered  into  on  February  2,  1848,  and  proclaimed  on 
July  4,  1848.  See  9  Stat,  at  Large  922.  Article  VIII 
thereof  enabled  Mexican  citizens  of  California  to 
acquire  U.  S.  citizenship  by  a  simple  expression  of 
preference.  Those  who  failed  to  express  a  preference 
for  U.  S.  or  Mexican  citizenship  within  one  year  were 
deemed  to  have  elected  to  become  U.  S.  citizens.  The 
residents  of  California  who  elected  U.  S.  citizenship 
and  those  who  did  not  elect  Mexican  citizenshi])  within 
that  time  thereupon  automatically  became  U.  S.  citi- 
zens without  further  formality.  Legality  attaches  to 
this  method  of  adopting  foreigners  as  citizens.  See 
Boyd  V,  Nebraska,  143  U.S.  135,  175-176. 

On  November  13,  1849,  a  convention  of  delegates 
drafted  and  adopted  the  ('alifornia  Constitution  of 
1849.  This  was  necessary  because  Art.  IV,  sec.  4,  of 
the  federal  Constitution  guarantees  each  State  a  re- 
publican form  of  government  on  its  admission  to  the 


Union.  At  the  time  California  recognized  as  its  citi- 
zens its  inhabitants  and  voters,  the  latter  being  those 
white  adult  male  resident  citizens  of  the  United  States 
and  those  of  Mexico  who  elected  to  become  U.  S. 
citizens  or  were  blanketed  in  as  such,  under  the  Treaty 
of  Guadalupe  Hidalgo.  See  Art.  II,  sec.  1,  Const,  of 
1849.  In  Art.  XI,  sec.  2,  of  that  Constitution  the 
existence  of  a  class  of  citizens  is  admitted  and,  al- 
though it  did  not  define  iState  citizenship  with  pre- 
cision, it  acknowledged  and  treated  them  as  its  own 
citizens  in  accordance  with  the  jus  soli  pursuant  to 
Anglo-American  concepts  of  jurisprudence.  There- 
after, on  September  9,  1850,  California  was  admitted 
as  a  State  into  the  Union.  See  9  Stat,  at  Large,  452, 
Chap.  50. 

The  constitutional  guaranties  of  National  and  State  citizenship. 
Ratification  of  the  first  ten  Amendments  of  the  U.S. 
Constitution  which  had  been  approved  by  Congress 
on  September  25,  1789,  was  completed  on  December 
15,  1791.  These  amendments  are  limitations  on  fed- 
eral power.  By  a  joint  resolution  of  the  House  and 
Senate  on  July  21,  1868,  the  14th  Amendment  which 
had  passed  Congress  on  June  13,  1866,  and  had  been 
ratified  on  July  9,  1868,  was  declared  to  be  a  part  of 
the  Constitution.  As  early  as  1829,  however,  it  was 
recognized  that  a  U.  S.  citizen  was  also  a  citizen  of 
the  State  where  he  resided.  See  Gassies  v.  Ballon,  6 
Pet.  (31  U.S.)  761.  The  converse  also  seems  to  have 
been  true  for  Mr.  Justice  Curtis'  dissent  in  the  Dred 
Scott  decision,  60  U.S.  393  at  576,  asserts  that  ^^ every 
person  born  on  the  soil  of  a  State,  who  is  a  citizen 
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of  that  State  by  force  of  its  Constitution  or  laws,  is 
also  a  citizen  of  the  United  States".  Both  decisions 
doubtlessly  were  based  ui)on  the  jm  soli  concept  de- 
rived from  the  common  law  of  England. 

The  14th  Amendment  guaranteed  national  citizen- 
ship to  the  native-born  and  to  the  naturalized.  It 
didn't  grant  State  citizenship  to  them  for  that  already 
had  been  conferred  by  the  respective  States.  How- 
ever, it  guaranteed  State  citizenship  to  the  native 
born  and  naturalized  persons  who  were  State  resi- 
dents. In  consequence,  it  is  a  restriction  on  the  power 
of  the  States  to  deny  State  or  Federal  citizenship  to 
the  native  born  and  naturalized  residents. 

In  1872  California  defined  State  citizenship  with 
precision,  thereby  putting  into  writing  what  long  had 
been  the  accepted  practice  in  determining  its  citizens. 
It  enacted  Section  51  of  the  California  Political  Code 
which  declares  the  citizens  of  the  State  to  be : 

*^1.  All  persons  born  in  this  State  and  residing 
within  it,  except  the  children  of  transient  aliens 
and  of  alien  public  ministers  and  consuls; 

2.  All  persons  born  out  of  this  State  who  are 
citizens  of  the  United  States  and  residing  within 
this  State." 

In  1879  California  adopted  its  second  Constitution. 

At  the  time  the  U.  S.  Constitution  was  adopted  in 
1787  all  residents  of  the  several  States,  with  the 
probable  exception  of  Indians,  slaves  regarded  as 
articles  of  merchandise  and  aliens  refusing  allegiance, 
were  considered  to  be  citizens  of  the  United  States. 


This  was  not  because  they  were  born  on  American  soil 
for  a  great  many  had  not  been.  It  was  because  they 
were  residents  of  the  several  States  and,  therefore, 
they  were  the  ^^ people''  of  the  new  nation.  Although 
the  Constitution  mentions  ^^  citizens  of  the  United 
States"  (Art.  I,  sec.  3)  ;  ^^a  natural  born  Citizen,  or  a 
Citizen  of  the  United  States"  (Art.  II);  ^^ Citizens 
of  another  State"  and  ^'Citizens  of  the  same  State" 
(Art.  Ill,  sec.  2)  ;  ^^ Citizens  of  each  State"  and  ^^ Citi- 
zens in  the  several  States"  (Art.  IV)  and  ^^ Citizens 
of  another  State"  (11th  Amend.),  it  does  not  define 
any  of  these  terms.  The  ^^ people  of  the  U.S."  and 
*^ citizens"  were  synonymous  terms.  See  Bred  Scott 
V.  Smidford,  19  How.  (60  U.S.)  393,  404,  15  L.Ed.  691, 
700.  Congress  had  not  defined  U.  S.  citizenship  either. 
National  citizenship,  in  fact,  then  was  determined  by 
the  individual's  State  residence.  Each  resident  of  a 
State  at  that  time  was  deemed  to  be  a  U.  S.  citizen. 
See  Minor  v.  Happersett,  88  U.S.  21,  Wall.  162,  167, 
declaring : 

^^  Whoever,  then,  was  one  of  the  people  of  either 
of  these  states  when  the  Constitution  of  the 
United  States  was  adopted,  became  ipso  facto  a 
citizen — a  member  of  the  nation  created  by  its 
adoption.  He  was  one  of  the  persons  associating 
together  to  form  the  nation,  and  was,  conse- 
quently, one  of  its  original  citizens.  As  to  this 
there  has  never  been  a  doubt.  Disputes  have 
arisen  as  to  whether  or  not  certain  persons  or 
classes  of  persons  were  part  of  the  people  at  the 
time,  but  never  as  to  their  citizenship  if  they 


were." 
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Citizenship  by  naturalization,  although  referred  to 
in  the  Constitution,  did  not  spring  into  existence  until 
1790  when  Congress  enacted  the  first  naturalization 
statute  of  March  26,  1790.  See  1  Stat.  103.  It,  too, 
was  made  dependent  upon  residence  in  this  country. 

Anticipating  the  adoption  of  the  14th  Amendment 
Congress  declared  persons  born  in  the  United  States 
to  be  citizens  of  the  United  States.  See  8  USCA, 
Sec.  1,  from  the  Act  of  April  9,  1866,  14  Stat.  27,  now 
8  USCA,  Sec.  601a.  However,  imtil  1868  when  the 
14th  Amendment  became  a  part  of  the  Constitution 
there  was  no  constitutional  provision  defining  U.  S. 
citizenship  by  birth.  See  Dred  Scott  i\  Sandford, 
supra.  Similarly,  until  the  15th  Amendment  was 
adopted  the  right  of  a  citizen  of  the  United  States  to 
vote  for  Federal  or  State  officers  was  not  defined. 
Citizens  of  the  United  States  could  not  vote  for  Fed- 
eral or  State  officers  unless  the  laws  of  the  States 
where  they  resided  so  provided.  See  Art.  I,  sees.  2 
and  4,  U.  S.  Constitution.  The  qualifications  for  elec- 
tors were  determined  by  the  respective  States  and 
varied  in  those  States.  The  practice  and  right  of  the 
States  to  determine  those  qualifications  and  hence  the 
right  to  vote  for  Federal  and  State  officers  was  recog- 
nized by  the  United  States  before  the  15th  Amend- 
ment was  adopted  which  guaranteed  suffrage  against 
encroachment  by  the  United  States  and  the  States. 
Since  then  the  suffrage  qualification  practice  and  laws 
of  the  States  has  continued  to  be  recognized  })y  the 
United  States  despite  the  fact  that  the  right  of  United 
States  citizens  to  vote  for  Federal  officers  would  seem 
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to  be  an  inherent  right  free  from  qualification  re- 
striction by  the  States.  The  recognition  has  been 
based  upon  the  fact  that  Congress  has  not  legislated 
upon  the  matter  or  provided  the  machinery  for  the 
election  of  Federal  officers  and,  therefore,  leaves  this 
field  open  to  the  States  to  legislate  uj)on  without  re- 
strictions except  those  arising  from  discrimination 
on  account  of  race,  color,  or  previous  condition  of 
servitude  which  is  prohibited  by  the  15th  Amend- 
ment. 

In  this  manner  it  has  come  about  that  inherent 
Federal  rights  have  been  restricted  with  the  full 
knowledge  and  consent  of  the  United  States  for  in- 
equalities still  exist  in  the  qualification  requirements 
of  voters  in  the  various  States.  The  19th  Amendment 
prohibits  discrimination  by  the  Federal  and  state 
governments  for  reason  of  sex  but  age,  literacy  and 
other  qualification  tests  still  may  be  imposed  upon  the 
right  to  vote  b}^  various  States.  Residents  of  the 
District  of  Columbia,  established  as  the  seat  of  the 
U.  S.  Government  by  Congress  in  1790,  are  incapaci- 
tated from  voting  for  Federal  officers  because  of  a 
want  of  residence  in  the  States  and  also  for  want  of  a 
congressional  statute  setting  up  the  machinery  for 
their  suffrage  rights. 

Because  the  rights  of  national  and  State  citizenship 
had  been  subjected  to  inequalities  and  restrictions  the 
nation  found  it  necessary  to  define  national  and  State 
citizenship  with  precision  and  to  guaranty  the  politi- 
cal status  of  both.  This  was  done  by  the  14th  Amend- 
ment which  declares : 
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^^All  persons  ])orn  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  States 
wherein  they  reside. '^ 

The  Amendment  is  a  limitation  on  the  power  of  the 
States  because  it  contains  a  guaranty  against  abridge- 
ment by  the  States  of  the  privileges  and  immunities 
of  national  citizenship.  Nothing  therein  contained 
prohibits  the  States,  however,  from  determining  the 
State  or  national  citizenship  of  any  persons  within 
their  borders.  A  guaranty  raises  a  secondary  right 
to  determine  the  political  status  it  guarantees.  The 
primary  right  is  lodged  in  the  States.  If  the  guaranty 
is  denied  bv  a  State  the  United  States  mav  intervene 
to  preserve  the  guaranteed  right.  However,  we  are 
not  here  concerned  with  a  denial  by  the  State  of  a 
constitutional  guaranty.  The  State  of  California  has 
not  infringed  appellant's  national  citizenship.  The 
14th  Amendment  does  not  expressly  guarantee  the 
appellant's  national  citizenship  against  infringement 
by  the  United  States  but  it  does  so  by  implication 
for  implicit  in  a  guaranty  is  a  prohibition  against 
infringement  of  the  rights  it  protects.  The  due  process 
clause  of  the  5th  Amendment,  however,  safeguards 
the  national  citizenship  status  of  the  appellant  against 
infringement  by  the  United  States  for  it  is  an  express 
restriction  on  Federal  power. 
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II. 

FACTS  RELATING  TO  BIRTH  ARE  DETERMINABLE 

BY  STATE  LAW. 

By  Section  10600  of  the  Health  and  Safety  Code 
enacted  in  1939,  as  amended  in  1943,  the  State  of 
California  provides  that: 

u*  *  *  ^^y  person  beneficially  interested  in  estab- 
lishing of  record  the  fact  of  birth  and  the  time 
and  place  of  such  birth  *  *  *  may  file  with  the 
county  clerk  a  verified  petition  for  an  order  ju- 
dicially establishing  the  fact  of,  and  the  time  and 
place  of  the  birth  *  *  *  in  either  of  the  following 
courts. 

(1)  The  superior  court  of  the  county  in  which 
the  birth  *  *  *  is  alleged  to  have  occurred. 

(2)  The  superior  court  in  the  county  in  which 
the  person  whose  birth  *  *  *  it  is  sought  to  be 
established  is  residing,  *  *  *." 

Under  Section  10602  service  of  a  copy  of  the  peti- 
tion is  required  to  be  made  upon  the  district  attorney 
of  the  county  where  the  petition  is  filed  together  with 
notice  of  the  time  and  place  of  the  hearing.  It  au- 
thorizes the  district  attorney  to  appear  at  the  hearing 
and  to  oppose  the  making  of  the  order. 

Under  Section  10604  which  appeared  in  the  1939 
statute  publication  of  notice  of  the  hearing  was  re- 
quired to  be  made  but  this  section  was  not  re-enacted 
when  the  statute  was  revised  in  1943.  Its  deletion 
seems  to  have  been  decided  upon  for  the  following 
reason.  Dviring  the  war  proof  of  birth  and  therefore, 
of  citizenship,  was  a  prerequisite  to  employment  in 
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a  majority,  if  not  all,  of  our  national  defense  in- 
dustries. The  publication  requirement  of  this  section 
evidently  was  causing  an  unnecessary  delay  in  the 
employment  in  those  industries  of  native  l^orn  resi- 
dents who  lacked  birth  certificates  because  they  were 
born  before  the  State  set  up  bureaus  of  vital  statistics 
and  issued  ])irth  certificates  or  ])ecausc  ])irth  records 
were  lost  or  destroyed.  The  delay  was  hampering  our 
national  defense  and  war  efforts.  In  furtherance  of 
those  national  purposes  the  State  of  California,  in 
1943,  disposed  of  the  publication  requirement  to  speed 
up  the  factual  determination  of  the  birth  of  those 
lacking  birth  certificates  to  enable  the  nation  to  utilize 
their  services  in  those  industries. 

The  proceeding  is  one  in  rem  or  quasi  in  rem  to 
determine  a  status  of  the  petitioner.  Actual  notice 
is  given  the  State  of  California  by  service  of  process 
upon  and  notice  of  the  hearing  to  the  county  district 
attorney.  In  conseciuence,  an  opportunity  is  given  to  the 
State  to  appear  and  opi)ose  the  ])etition.  In  the  instant 
case  the  district  attorney,  as  the  law  enforcement 
agent  of  the  State,  was  served  with  process  and  was 
given  notice  of  the  time  and  place  of  the  hearing  of 
appellant's  petition.  He  declined  to  enter  an  ap]:)ear- 
ance.  It  is  to  be  assumed  that  his  non-appearance 
was  occasioned  by  the  fact  that  the  investigation  he  is 
required  to  conduct  into  the  facts  convinced  him  of 
the  truth  of  the  recitals  of  the  petition.  It  was  an  ad- 
mission and  a  concession  by  the  executive  department 
of  the  State  that  the  appellant  was  born  in  California 
at  the  time  and  place  alleged  in  the  petition. 
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The  California  Superior  Court  is  a  Court  of  com- 
petent jurisdiction  and  of  record.  It  had  jurisdiction 
over  the  status  of  the  appellant  and  a  right  and  power, 
under  State  statute,  to  determine  the  facts  relating  to 
his  nativity  from  the  evidence  adduced  in  favor  of  the 
petition  and  any  that  might  have  been  offered  against 
it.  The  proceeding  was  not  a  mere  administrative 
act  of  issuing  a  delayed  birth  certificate  which  is  mere 
disputable  evidence  of  birth.  It  was  not  an  ex-parte 
proceeding.  It  was  an  adversary  judicial  proceeding. 
The  Court  weighed  the  facts,  resolved  its  findings  of 
fact  into  a  conclusion  of  law  and  rendered  a  formal 
judgment  establishing  the  fact  of  appellant's  birth 
in  this  country  from  the  evidence  introduced.  The 
rendition  of  that  judgment  was  a  judicial  act.  No 
appeal  was  taken  from  that  judgment  and,  as  a  result, 
it  has  become  final  and  conclusive.  It  no  longer  is 
subject  to  a  direct  attack  upon  its  validity  by  an  ap- 
peal and,  because  of  the  absence  of  a  want  of  juris- 
diction which  would  render  it  void,  it  is  immune  from 
attack  in  any  suit  of  any  type  in  the  same  or  any 
other  judicial  forum  whatever.  See  Pico  v\  Cohn,  91 
Cal.  129,  establishing  the  rule  in  California  and  fol- 
lowing the  Federal  rule  enunciated  in  U.  S.  v.  Throck- 
morton, 98  U.S.  61.  See  also,  Tinn  v.  V,  S,  District 
Attorney,  148  Cal.  773,  where  the  States  applied  the 
rule  to  a  State  naturalization  judgment,  and  The 
Acorn,  1  Fed.  Cas.  No.  29,  where  the  rule  was  applied 
by  a  Federal  Court  to  a  State  naturalization  judg- 
ment. 
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State  citizenship  is  a  matter  peculiarly  to  l)e  deter- 
mined by  State  law.  The  sovereign  granting  it  is  the 
State.  With  that  power  the  Federal  Government,  its 
legislative,  executive  and  judicial  departments,  cannot 
interfere  without  invading  a  domain  denied  to  it.  The 
State  of  California  never  has  ceded  to  the  United 
States  its  right  to  determine  who  are  and  who  are  not 
citizens  of  California.  The  14th  Amendment  declares 
that  a  native  born  person  is  a  citizen  of  the  State 
wherein  he  resides  and,  consequently,  guarantees  that 
State  citizenship  and,  at  the  same  time,  guarantees 
national  citizenship  to  such  native  born  person.  These 
guaranties  jorohibit  the  several  States  from  denying 
State  and  National  citizenship.  Neither  guaranty 
deprives  the  States  of  the  right  and  power  to  deter- 
mine the  State  and  National  citizenship  of  persons 
subject  to  their  jurisdiction. 

If  a  concurrent  power  were  lodged  in  the  United 
States  and  the  several  States  to  determine  the  facts 
of  birth  and  of  State  and  National  citizenship  the 
invocation  of  the  power  by  one  of  the  independent 
sovereigns  and  its  final  decision  on  such  status  would 
preclude  the  other  from  independent  action  thereon 
if  for  no  other  reason  than  the  duplication  and 
multiplicity  of  lawsuits  which  would  prevent  finality 
to  any  determination  thereon  and,  in  consequence,  be 
contrary  to  public  policy.  Tf  Federal  Courts  are  to 
distrust  the  judgments  of  State  Courts  simply  to 
satisfy  the  whims  of  Federal  administrative  agencies 
the  judicial  machinery  of  the  States  and  State  law 
have  lost  their  efficacy  and  have  been  supplanted  by 
Federal  caprice. 
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Federal  agencies  in  California,  including  the  United 
States  District  Attorney  and  the  United  States  Immi- 
gration and  Naturalization  Service,  ever  have  been 
aware  of  the  existence,  purpose  and  use  of  the  Cali- 
fornia statute  relating  to  the  establishment  of  the 
facts  of  birth.  Any  of  them  could  have  intervened 
in  those  State  proceedings  if  they  had  desired  to  do 
so.  The  fact  that  they  did  not  do  so  in  appellant's 
case  suggests  a  willingness  on  the  part  of  the  Federal 
Government  to  let  the  matter  be  determined  by  the 
State  Court  and  to  accept  and  abide  by  its  decision. 

Thousands  of  judgments  establishing  the  fact  of 
birth  have  been  rendered  by  the  California  Courts. 
If  finality  is  not  to  be  declared  an  attribute  of  those 
judgments  they  will  be  ignored  in  their  entirety  by 
Federal  agencies.  In  consequence  the  Federal  Courts 
well  might  find  themselves  swamped  with  the  filing  of 
complaints  by  thousands  of  plaintiffs  seeking  relief 
in  the  nature  of  declaratory  judgments  to  determine 
their  national  citizenship.  It  is  not  inconceivable  that 
the  Federal  judicial  machinery  would  be  retarded 
if  it  did  not  suffer  a  break  dow^n  simply  because  of  the 
multitude  of  such  cases. 


III. 


A  STATE  COURT  JUDGMENT  DETERMINATIVE  OF  FACTS 
UNDERLYING  FEDERAL  RIGHTS  WHEN  FINAL  MAY  BE  RE- 
EXAMINED ONLY  BY  THE  U.  S.  SUPREME  COURT. 

Only  two  methods  exist  whereby  a  State  judgment 
may  be  set  aside.  One  is  a  direct  attack  by  a  timely 
appeal  through  the  medium  of  the  State  Appellate 
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Courts  and  thence  to  a  review  hy  the  United  States 
Supreme  Court  in  the  manner  provided  by  28  USCA, 
Sec.  344.  The  other  is  through  the  instrumentality 
of  a  direct  attack  in  the  form  of  an  independent  bill 
in  equity  to  set  aside  a  State  judgment  that  has  l^e- 
come  final  on  the  ground  that  it  is  void  for  want  of 
jurisdiction  in  its  rendition.  Such  a  suit  necessarily 
would  have  to  be  brought  in  a  Court  of  the  State 
where  the  final  judgment  had  been  rendered  for  only 
the  State  tribunals  and  the  United  States  Suj)reme 
Court,  under  28  USCA,  Sec.  344,  can  acquire  juris- 
diction to  entertain  or  review  the  facts  upon  which 
the  final  judgment  was  based.  Neither  type  of  attack 
has  been  launched  against  the  validity  of  the  State 
judgment  involved  herein  which  established  appel- 
lant's birth  in  this  country  and  which,  by  operation  of 
Section  51  of  the  California  Political  Code  and  the 
14th  Amendment,  placed  his  State  and  National  citi- 
zenship beyond  question. 

State  Courts  have  jurisdiction  and  power  to  de- 
termine facts  underlying  both  Federal  constitutional 
and  statutory  rights.  Their  determination  of  the  facts 
upon  which  their  judgments  are  based  cannot  be  set 
aside  or  those  judgments  be  disturbed  by  Federal 
District  Courts  and  (Circuit  Courts  of  Appeals  for  want 
of  statutory  authorization  so  to  do.  They  are  utterly 
lacking  in  any  such  jurisdiction.  See  People  v.  Bruce 
(CCA-9),  129  Fed.  2d  421,  423,  cert.  den.  317  U.S. 
710,  deciding  they  have  only  that  jurisdiction  which 
Congress  prescribes.  The  sole  Federal  tribunal  au- 
thorized to  re-examine  such  facts  and  to  render  a 
different   judgment   is   the    United    States    Supreme 
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Court.  See  Powell  v,  Alabama,  287  U.S.  45.  How- 
ever, alleged  errors  of  State  Courts  in  cases  involving 
State  statutes  or  State  constitutional  provisions  are 
not  sul)ject  to  revision  even  by  the  United  States 
Supreme  Court.  Hebert  v.  Louisiana,  272  U.S.  312. 
The  only  jurisdiction  that  Court  may  exercise  to  re- 
vise State  decisions  is  in  cases  where  ^Hhe  federal 
Constitution  was  contravened".  Powell  v.  Alabama, 
supra,  at  page  55.  The  rule  was  phrased  aptly  in 
Rogers  v.  Peck,  199  U.  S.  425,  in  the  following  words : 

^^It  is  only  where  fundamental  rights,  especially 
secured  by  the  Federal  Constitution,  are  invaded, 
that  such  interference  is  warranted." 

The  proceeding  had  in  the  State  Court  was  not  one 
involving  an  invasion  of  the  appellant's  basic  consti- 
tutional rights  either  by  the  State  or  the  Federal 
government.  Neither  was  it  one  by  him  or  the  State 
involving  an  invasion  of  the  province  of  the  Federal 
government.  In  nowise  whatever  was  that  proceeding 
one  in  contravention  of  the  Federal  Constitution.  On 
the  contrary,  it  was  one  which,  by  operation  of  law, 
was  in  furtherance  of  State  and  also  Federal  pur- 
poses. It  is  the  only  method  provided  by  Federal  or 
State  law  whereby  the  appellant  could  prove  his  na- 
tivity and,  in  consequence,  his  State  and  National 
citizenship.  Neither  the  Constitution  nor  Congress 
sets  up  any  judicial  machinery  for  determining  the 
facts  relating  to  birth  or  for  determining  State  or 
National  citizenship  and,  as  a  result,  the  State  of 
California  acted  entirely  within  its  own  lawful 
powers. 
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While  the  above  cited  eases  determine  the  rule  ap- 
plicable to  facts  underlying  Federal  constitutional 
rights  the  same  rule  is  applied  to  findings  of  fact 
underlying  Federal  statutory  rights.  See  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  Coogan,  271  U.S.  472,  474.  Even 
where  Congress,  by  statute,  has  pre-empted  to  the 
Federal  government  a  sphere  of  jurisdiction  which 
supersedes  all  State  laws  upon  the  subject  but  author- 
izes or  recognizes  the  procedural  machinery  of  the 
State  as  a  proper  medium  for  a  determination  of  a 
person  ^s  rights  thereunder  the  United  States  Supreme 
Court  will  not  extend  its  review  of  a  decision  of  the 
highest  State  tribunal  beyond  the  point  of  ascertaining 
whether  the  evidence  exhilnted  in  the  record  is  suf- 
ficient, as  a  matter  of  law,  to  sustain  the  State  trial 
Court's  judgment.  Beyond  this  point  it  has  refused 
to  go.  See  Chicago,  M.  &  St.  P.  By.  Co.  v.  Coogan, 
supra,  where  the  Court  reviewed  a  decision  of  the 
Minnesota  Supreme  Court,  involving  rights  asserted 
under  the  Federal  Employers'  Liability  Act,  under 
which  both  Federal  and  State  Courts  have  concurrent 
jurisdiction  of  suits  for  injuries  suffered.  See  45 
USCA,  Sec.  56. 

It  is  apparent,  therefore,  that  no  authority  is  vested 
in  the  Immigration  Service  to  disregard  the  State 
Court  judgment  here  involved  or  to  re-examine  or 
alter  the  findings  of  fact  upon  which  that  final  judg- 
ment was  based.  It  has  neither  statutory  nor  con- 
stitutional authority  to  dispute  those  facts  or  to  deny 
the  efficacy  of  that  judgment  estal)lishin<]^  the  fact  of 
appellant's  birth  in  California  from  which  his  State 
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and  National  citizenship  spring  by  operation  of  con- 
stitutional and  statutory  law,  viz.,  Section  51  of  the 
California  Political  Code  and  the  14th  Amendment. 
For  the  reasons  and  upon  the  authorities  above  cited 
neither  the  trial  Court  nor  this  Court  is  empowered 
to  disregard  that  judgment  or  to  deny  it  efficacy. 


IV. 

FEDERAL  AGENCIES  AND  COURTS  ARE  BOUND 
BY  CALIFORNIA  LAW. 

1.     Congress  has  conceded  State  power  to  determine  nativity 
and  citizenship  status. 

Although  Congress  has  prescribed  a  procedural 
method  whereby  a  foreign  born  person  may  be  natural- 
ized it  has  not  prescribed  a  method  whereby  the  facts 
relating  to  the  birth  of  natives  may  be  established 
and  citizenship  by  birth  in  this  country  be  determined. 
There  being  no  federal  judicial  procedure  set  up  for 
such  a  purpose  it  is  evident  that  Congress  intended 
the  iStates  to  determine  these  matters  for  themselves 
without  involving  the  United  States  Courts  in  need- 
less litigation.  It  is  apparent,  therefore,  that  the 
United  States  impliedly  consents  to  the  determination 
of  these  facts  by  the  procedural  methods  adopted  by 
the  several  States  and  has  sanctioned  the  practice  and 
those  methods  by  recognizing  State  sovereignty  in  the 
matter  and  the  competency  of  State  judicial  tribunals 
to  determine  such  issues. 

Similarly,  in  Title  8  USCA,  Sec.  701,  Congress  has 
conferred  upon  State  Courts  a  power  to  naturalize 
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resident  aliens.  The  States  may  avail  themselves  of 
this  power  or  refuse  to  do  so  in  an  exercise  of  their 
own  discretion.  They  do  not  act  as  agents  of  the 
Federal  government  in  naturalization  proceedings  but 
as  independent  sovereigns.  See  In  re  Fordiani,  120 
A.  338,  98  Conn.  435.  Congress  is  not  empowered  to 
set  up  State  appellate  machinery  for  a  review  of  State 
naturalization  decrees  and  has  not  attempted  to  do 
so.  An  attempt  on  its  part  so  to  do  would  constitute 
an  unwarranted  interference  by  the  Federal  govern- 
ment with  the  sovereignty  of  the  States.  However, 
Congress  recognizes  that  the  States,  in  a  separate 
exercise  of  their  o\\ti  sovereign  powers,  have  the  right 
to  prescribe  their  own  methods  of  appellate  review 
when  they  appropriate  the  power  to  naturalize  which 
Congress  has  made  available  to  them.  See  Tntuv  v. 
U,  \S,,  270  U.S.  568,  and  In  re  Bogitnovich,  18  Cal. 
(2d)  160.  It  is  apparent  that  the  States  could  deny 
State  appellate  review  in  such  cases  simply  by  fail- 
ing to  prescribe  a  method  of  appeal.  Ob\dously,  a 
naturalization  decree  of  a  State  Court  which  had 
become  final  could  not  be  ignored  by  Federal  agencies 
and  Courts.  It  would  not  be  subject  to  attack  except 
for  jurisdictional  reasons  and  even  such  an  attack 
would  have  to  be  brought  in  a  State  Court  in  the 
jurisdiction  where  the  attacked  judgment  had  been 
rendered.  Even  a  decree  of  naturalization  granted 
in  a  Federal  Court  would  not  be  subject  to  attack  in 
a  Federal  Court  except  on  the  jurisdictional  grounds 
specified  in  the  Nationality  Act  of  1940,  8  USCA,  Sec. 
738.    It  is  obvious,  however,  that  a  State  naturaliza- 
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tion  judgment  could  not  be  set  aside  in  a  State  Court 
on  the  grounds  provided  by  that  Federal  statute  be- 
cause there  is  no  California  statute  similar  to  the 
Federal  statute  which  would  confer  statutory  juris- 
diction upon  the  State  Court  to  entertain  such  suits. 

Congress  has  no  power  to  deprive  the  native  born 
of  national  citizenship  for  that  status  is  a  constitu- 
tional status.  It  is  beyond  the  reach  of  Congress,  the 
executive  and  the  judiciary.  It  is  doubtful  whether 
expatriates  abroad  can  lose  their  national  citizenship 
under  the  expatriation  statute,  28  USCA,  Sec.  801. 
If  that  statute  is  to  be  held  valid  the  Courts  would  be 
under  compulsion  to  justify  such  a  holding  by  de- 
termining that  the  government  thereunder  does  not 
deprive  the  expatriate  of  citizenship  but  that  the  act 
of  the  expatriate  constitutes  a  voluntary  repudiation 
of  citizenship  by  which  he  raises  a  procedural  barrier 
against  proving  his  substantive  right  to  citizenship. 
The  substantive  right,  however,  is  as  fundamental  as 
any  part  of  the  Constitution  and  is  the  very  basis 
upon  which  that  charter  is  erected  and,  in  conse- 
quence, can  no  more  be  destroyed  than  can  the  divi- 
sions of  government. 

2.     Constitution  reserves  to  States  the  power  to  determine  na- 
tivity and  citizenship  status. 

Under  our  system  of  the  distribution  of  powers 
between  the  States  and  the  Union  all  those  powers 
which  are  not  allotted  expressly  to  the  Federal  gov- 
ernment and  are  not  forbidden  to  the  States  are 
powers  exercisable  only  by  the  States.     As  a  result 
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whenever  the  Federal  government  lays  claim  to  a 
right  to  wield  a  particular  power  it  first  must  show 
affirmatively  that  the  power  has  been  vested  in  it  by 
the  Constitution. 

Inasmuch  as  the  States  have  not  delegated  to  the 
United  States  their  inherent  power  to  determine  the 
nativity  status  of  their  residents  this  power  neces- 
sarily is  lodged  exchisively  in  the  resj)ective  States 
or  in  the  people  thereof  by  the  explicit  reservation 
of  such  power  contained  in  the  9th  and  10th  Amend- 
ments of  the  Federal  Constitution.  Impliedly,  there- 
fore, or  by  its  silence  on  the  matter  and  tlie  absence 
of  congressional  legislation  on  the  subject,  Congress 
recognizes,  sanctions  and  concedes  the  exclusive  juris- 
diction of  the  States  in  this  matter. 

3.  The  California  law  deciding  the  issue  of  birth  is  decisive  on 
appellant's  State  and  National  citizenship  and  binds  Federal 
Courts. 

In  the  absence  of  a  Federal  statute  providing  a 
Federal  judicial  method  whereby  the  facts  relating 
to  birth  may  be  established  judicially  the  law  of  the 
State  of  California  automatically  is  invoked  within 
the  coordinate  Federal  district  and  becomes  applicable 
and  controlling  on  Federal  Courts  therein  by  virtue 
of  Title  28  USCA,  Sec.  725,  which  provides  as  fol- 
lows: 

^^The  laws  of  the  several  States,  except  where 
the  Constitution,  treaties,  or  statutes  of  the 
United  States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  com- 
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mon  law,  in  the  courts  of  the  United  States,  in 
eases  where  they  apply/' 

The  rule  long  has  been  that,  except  in  matters  gov- 
erned entirely  by  the  Federal  Constitution  or  acts  of 
Congress,  the  law  to  be  applied  in  any  case  is  the  law 
of  the  State,  there  being  ^^no  federal  general  common 
law''.  See  Erie  R,  Co.  v.  Tompkins,  304  U.S.  64,  so 
deciding  and  also  stating  that  ^^  whether  the  law  of 
the  State  shall  be  declared  by  its  Legislature  in  a 
statute  or  by  its  highest  Court  in  a  decision  is  not  a 
matter  of  Federal  concern".  See  also,  Peterson  v, 
Chicago  G.W.RCo.  (CCA-8),  138  Fed.  (2d)  304, 
holding  that  Federal  Courts  must  follow  the  same 
substantive  rule  in  such  cases  that  a  State  Court 
would  have  applied  and  stating  the  rule  to  be  neces- 
sary to  prevent  the  accident  of  diversity  of  citizen- 
ship from  disturbing  equal  administration  of  justice 
in  coordinate  State  and  Federal  Courts  sitting  side 
by  side. 

The  law  controlling  the  instant  case  was  determined 
by  the  California  Superior  Court  in  accordance  with 
California  law  and  practice.  The  judgment  of  that 
Court  establishing  the  facts  of  appellant's  birth  by  an 
application  of  California  law  therefore  becomes  bind- 
ing on  the  Federal  Courts  in  this  district  and  else- 
where under  28  USCA,  Sec.  725.  In  consequence,  the 
decision  below  was  erroneous. 

The  right  to  confer  State  citizenship  lies  originally 
and  immediately  in  the  States.  There  is  no  statute 
of  Congress  depriving  the  States  of  the  right  to  de- 
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termine  either  State  or  National  citizenship.  Neither 
by  the  Constitution  nor  by  statute  has  the  United 
States  attempted  to  reserve  unto  itself  the  power  to 
determine  the  facts  relating  to  an  individual's  birth 
or  to  determine  State  or  National  citizenship.  The 
14th  Amendment  contains  a  guaranty  that  the  States 
shall  not  deprive  a  native-born  resident  of  either  type 
of  citizenship.  The  intent  of  the  framers  of  that 
Amendment  doubtlessly  was  to  promote  the  purposes 
of  the  State  and  not  to  act  in  derogation  thereof  as 
the  Immigation  Service  and  the  Court  below  have 
done. 


V. 

THE  JUDGMENT  OF  THE  CALIFORNIA  COURT  IS  ENTITLED 
TO  FULL  FAITH  AND  CREDIT. 

Inasmuch  as  the  judgment  of  the  California  Court 
establishing  the  fact  of  birth  is  safe  from  attack  upon 
its  finality  and  conclusiveness  in  its  own  forum  it 
could  not  be  subjected  to  attack  in  sister  States. 
Williams  v.  North  Carolina,  317  U.S.  287,  294.  In 
accordance  with  principles  of  comity  made  applicable 
by  the  full  faith  and  credit  clause  of  Art.  V,  Sec.  1, 
of  the  U.  S.  Constitution  the  judgment  ]:)ecomes  bind- 
ing and  controlling  upon  proceedings  thereafter  com- 
menced in  a  sister  State  when  a  certified  copy  of  that 
judgment  is  produced  therein. 

Pursuant  to  its  constitutional  authorization  (Con- 
gress implemented  the  full  faith  and  credit  clause  by 
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enacting  Title  28  USCA,  Sec.  687,  which  provides,  in 
part,  as  follows: 

''And  the  said  records  and  judicial  proceedings, 
so  substantiated,  shall  have  faith  and  credit  given 
to  them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the 
State  from  which  they  are  taken." 

This  statute  extended  the  full  faith  and  credit  pro- 
vision of  the  Constitution  to  all  Federal  as  well  as 
State  Courts.  Davis  v.  Davis,  305  U.S.  32;  People 
V.  Bruce  (CCA-9),  129  Fed.  (2d)  421,  cert.  den.  317 
U.S.  710.  The  effect  that  a  State  judgment  has  in  a 
sister  State  or  a  Federal  Court  depends  upon  and  is 
precisely  that  which  is  given  it  by  the  State  law  where 
it  was  rendered.  See  Board  of  Com'rs  for  Bur  as 
Levee  Dist.  v.  Cockrell  (CCA-La.),  91  Fed.  (2d)  412, 
416,  cert.  den.  302  U.  S.  lAO-.Stoll  v.  Gottlieb,  305  U.S. 
165,  rehearing  den.  305  U.S.  675;  and  the  early  case 
of  Mills  V.  Duryee,  7  Cranch  481,  485,  3  L.Ed.  411, 
413.  Under  this  statute  Federal  Courts  are  required 
to  give  such  a  judgment  the  same  full  faith  and  credit 
that  sister  States  are  required  to  accord  and,  in  conse- 
quence, Federal  agencies  may  not  deny  that  faith  and 
credit.  The  duty  to  give  full  force  and  effect  to  the 
Constitution  and  laws  of  another  State  is  obligatory. 
Smithsonian  Institution  v.  St.  John,  214  U.S.  19,  53 
L.Ed.  892,  897.  Full  faith  and  credit  means  that  one 
sovereign  accords  the  judgment  of  another  the  same 
effect  that  it  has  in  the  forum  of  the  sovereign  where 
rendered.  See  Williams  v.  North  Carolina,  317  U.S. 
287,  overruling  Haddock  v.  Haddock.    The  faith  and 
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credit  that  must  be  given  is  not  fragmentary  but  must 
be  full.    Davis  v.  Davis,  supra. 

For  the  reason  that  the  judgment  estabhshing  ap- 
pellant's birth  automatically  demonstrated  his  State 
citizenship  that  citizenship  is  not  a  status  the  United 
States  may  abridge.  State  citizenship  is  granted  by 
the  State  in  the  exercise  of  its  own  sovereign  power. 
The  only  concern  the  United  States  has  with  State 
citizenship  is  to  enforce  the  guaranty  contained  in 
the  14th  Amendment  against  a  denial  thereof  by  a 
State.  This  appears  to  be  the  sole  power  the  United 
States  may  exercise  in  connection  mth  that  status. 

The  full  faith  and  credit  clauses  of  the  Constitution 
and  the  statute  required  the  Immigration  Service  and 
the  Court  below  to  give  full  faith  and  credit  to  the 
judgment  of  the  State  Court.  They  also  re(iuired  them 
and  this  Court  to  take  judicial  notice  of  and  give 
effect  to  Section  51  of  the  California  Political  Code 
which  confers  State  citizenship  upon  the  appellant. 
See  17.  S,  v.  Brechtel  (CCA-Ia.),  90  Fed.  (2d)  516; 
Kaye  v.  May  (CCA-NJ),  296  Fed.  450.  The  question 
of  his  national  citizenship  was  removed  from  the  field 
of  dispute  by  operation  of  the  guaranty  of  national 
citizenship  contained  in  the  14th  Amendment  which 
was  invoked  when  the  judgment  became  final  and  vali- 
dated that  status  from  the  time  of  his  birth. 
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VI. 

FEDERAL  AGENCIES  AND  COURTS  CANNOT  DENY  THE  PRIV- 
ILEGES AND  IMMUNITIES  GUARANTEED  EITHER  TO 
CITIZENS  OF  A  STATE  OR  OF  THE  NATION. 

The  appellant  demonstrated  to  the  California  Court 
that  he  was  born  in  this  State  and  that  fact  was  re- 
solved in  his  favor  after  a  hearing  on  the  merits.  That 
judgment  has  become  final.  By  operation  of  law,  in- 
voked by  Section  51  of  the  California  Political  Code, 
that  judgment  signified  the  appellant  was  a  native 
born  citizen  of  California  and  ipso  facto  a  citizen  of 
the  United  States  by  invocation  of  the  14th  Amend- 
ment. 

As  a  citizen  of  the  sovereign  State  of  California  the 
appellant  is  entitled  to  exercise  all  the  privileges  and 
immunities  of  that  State  citizenship  in  each  and  all 
of  the  other  States  in  the  Union  under  the  provisions 
of  Art.  V,  Sec.  2,  of  the  U.  S.  Constitution  which 
specifically  provides,  as  follows : 

^^The  Citizens  of  each  State  shall  be  entitled  to 
all  Privileges  and  Immunities  of  Citizens  in  the 
several  States.'' 

These  privileges  and  immunities,  which  flow  from 
State  law  determining  State  citizenship,  are  exer- 
cisable also  within  the  Federal  jurisdiction  without 
discrimination.  Among  the  inherent  rights  that  spring 
from  National  citizenship  is  that  of  freedom  of  move- 
ment. See  concurring  opinions  in  JEdwards  v.  Cali- 
fornia, 314  U.S.  160,  at  178,  183,  184,  and  Crandall  v, 
Nevada,  6  Wall.  35,  48-49.  Among  the  inherent  rights 
that  spring  from  State  citizenship  is  freedom  of  move- 
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ment  safeguarded  by  the  privileges  and  immunities 
grant  of  Art.  IV,  Sec.  2,  of  the  U.  S.  Constitution. 
See  the  majority  opinion  in  Bred  Scott  v.  Sandford, 
19  How.  (60  U.S.)  393,  422-423,  15  L.Ed.  691,  708, 
where  Taney,  C.  J.,  in  discussing  the  power  of  the 
States  but  not  of  the  United  States,  conceded  that 
the  privileges  and  immunities  provision  of  that  Article 
granted  a  State  citizen  a  constitutional  right  of  in- 
gress to  and  egress  from  all  the  States.  A  deprivation 
of  this  fundamental  right  of  State  citizens  hy  the 
Immigration  Service,  a  Federal  agency,  appears  to  be 
repugnant  to  that  constitutional  provision  as  well  as 
to  the  full  faith  and  credit  clause. 

Although  the  Immigration  Service  is  authorized 
to  detain  the  appellant  temporarily  on  his  return  from 
a  visit  abroad  (U.  S.  v.  Sing  Tuck,  194  U.S.  161, 
168),  it  would  appear  that  the  detention  could  not  be 
extended  unreasonably  and  that,  upon  his  production 
of  the  certified  copy  of  the  judgment  of  the  California 
Court  establishing  his  birth  and,  therefore,  his  State 
and  National  citizenship,  it  was  obliged  to  lift  the 
restraint. 


VII. 


A  JUDGMENT  OF  A  STATE  COURT  WHICH  HAS  BECOME  FINAL 
IS  NOT  DISPUTABLE  EVIDENCE  BUT  IS  CONCLUSIVE  EVI- 
DENCE OF  ITS  RECITALS. 

In  a  hearing  before  an  administrative  agency 
as  well  as  in  judicial  proceedings  a  certificate  of  birth 
issued  by  a  State  executive  agency  would  l)e  mere 
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evidence  of  the  facts  relating  to  birth.  It  would  be 
evidence  of  a  disputable  nature.  See  Lee  Lung  v. 
U,  S.  (CCA-9),  217  Fed.  (2d)  48;  Lee  Leong  v,  Pat^ 
terson,  186  U.S.  168;  and  Lee  Choy  v.  U.  S,  (CCA- 
9),  49  Fed.  (2d)  24.  However,  we  are  not  concerned 
here  with  a  question  of  disputable  evidence.  The 
dignity  of  a  certified  copy  of  the  judgment  of  a  State 
Court  of  general  jurisdiction,  the  authenticity  of 
which  is  admitted,  cannot  be  reduced  to  the  classifica- 
tion of  disputable  evidence  simply  because  an  ad- 
ministrative agency  desires  to  treat  it  as  such.  See 
the  early  case  of  Mills  v,  Diiryee,  7  Cranch  481,  483, 
3  L.Ed.  411,  412-413,  asserting  the  rule  of  conclusive- 
ness. The  Immigration  Service  is  not  empowered  as 
a  Federal  executive  agency  to  launch  a  collateral  at- 
tack upon  a  judgment  which  is  the  product  of  State 
judicial  power.  A  final  judgment  is  conclusive  on  the 
material  facts  which  were  in  issue.  A  solemn  judg- 
ment is  something  far  superior  to  mere  evidence  of  the 
facts  relating  to  birth  and,  if  it  be  viewed  as  evidence 
at  all,  it  must  be  viewed  as  conclusive  and  indisput- 
able evidence  of  the  facts  it  decides.  Such  a  judgment 
cannot  be  impeached  or  ignored  by  the  U.S.  Im- 
migration Service.  Even  in  direct  attacks  upon 
naturalization  judgments,  brought  by  the  U.  S.  for 
the  jurisdictional  reasons  specified  in  8  USCA,  Sec. 
738,  Federal  Courts  can  invalidate  those  judgments 
only  upon  satisfaction  of  the  ^^  clear,  unequivocal  and 
convincing  evidence"  rule  announced  in  Schneider- 
mann  v.  U.  S,,  320  U.S.  118,  167-168,  and  Baum- 
gartner  v.  U.  S,,  322  U.S.  665.   Even  that  rule  of  evi- 
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dence  was  ignored  ])y  the  Immigration  Ser^iice  and 
the  Court  below  as  also  was  the  estoppel  effect  the 
appellant's  honorable  discharge  certificate  from  the 
Army  raised.  However,  the  Immigration  Service  is 
not  authorized  to  disregard  evidence  and  to  substitute 
whim  in  the  determination  of  the  rights  of  persons 
whom  it  denies  admission  and  seizes  for  deportation 
purposes. 

Inasmuch  as  there  were  no  factual  issues  in  dis- 
j)ute  in  the  Court  below,  the  facts  being  admitted, 
the  appellant  was  not  required  to  pursue  or  exhaust 
his  administrative  remedies  by  appealing  to  the 
Board  of  Immigration  Appeals  before  prosecuting  his 
remedy  by  habeas  corpus  proceedings.  In  U.  S.  v. 
Sing  Tuck,  194  U.S.  161,  169,  the  Supreme  Court 
stated  that  the  exhaustion  of  administrative  remedies 
was  a  condition  precedent  to  the  institution  of  a  peti- 
tion for  a  writ  of  habeas  corpus  where  factual  issues 
were  in  dispute  and  required  determination.  The 
(/ourt  declared,  however,  that  the  rule  was  otherwise 
where  questions  of  law  only  were  involved  and 
pointed  out  that  in  Gonzales  v.  Williams,  192  U.S.  1, 
it  recognized  the  right  of  a  remedy  by  a  petition 
for  the  writ  without  exhausting  administrative 
remedies  where  questions  of  law  only  were  invohed. 
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CONCLUSION. 

It  seems  to  be  a  general  notion  that  the  presence  of 
friendly  aliens  is  a  menace  to  something  indefinable 
in  America.  Evidently  we  have  become  a  nation  given 
to  vague  fears.  We  have  lost  our  sense  of  proportion 
and  have  grown  humorless  if  we  have  reached  a 
state  of  alarm  over  their  presence  and  are  so  quick 
to  mistake  an  American  citizen  for  an  alien  simply 
because  his  face  reveals  his  Chinese  lineage.  We 
ignore  legality  and  abandon  our  sense  of  propriety 
when  we  seek  to  exclude  a  native-born  American  from 
the  land  of  his  birth  simply  because  of  a  nebulous 
suspicion  the  immigration  authorities  may  entertain 
of  him  because  they  believe  that  a  Chinese  face  is 
strange  to  America  and  betrays  a  person  of  foreign 
nationality. 

For  the  foregoing  reasons  we  submit  that  the  de- 
cision of  the  Court  below  was  erroneous  and  should 
be  reversed  and  the  appellant  be  discharged  from 
the  custody  of  the  appellee. 

Dated,  San  Francisco,  California, 
April  2, 1948. 

Respectfully  submitted, 

Wayne  M.  Collins, 
Counsel,  American  Civil  Liberties  Union 
of  Northern  California,  an  unincorpo- 
rated association,  Amicus  Curiae, 
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No.  11,860 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Fong  Fook, 

Appellant, 

.    vs. 

I.  F.  WixoN,  District  Director,  Immi- 
gration and  Naturalization  Service, 

Port  of  San  Francisco, 

Appellee. 


y 


BRIEF  FOR  APPELLEE. 


THE  FACTS. 

Appellant  arrived  at  the  port  of  San  Francisco, 
California,  on  August  25,  1947,  and  applied  for  admis- 
sion into  the  United  States  as  a  native-born  citizen. 
At  that  time  he  presented  United  States  Passport  No. 
159067  issued  to  him  by!  the  Department  of  State  be- 
fore his  departure  for  China.  He  also  presented  a 
certified  copy  of  a  decree  of  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco,  dated  August  14,  1944,  purporting 
to  establish  the  fact  that  he  v^as  born  on  the  6th  day  of 
April  1901  in  San  Francisco,  said  decree  having  been 
issued  under  the  provisions  of  the  Health  and  Safety 


Code  of  the  State  of  California.  (Sections  10600,  et 
seq.)  In  addition,  appellant  presented  an  honorable 
discharge  from  the  armed  services  of  the  United 
States  covering  service  therein  from  September  23, 
1942  to  February  10,  1943.  The  certificate  of  discharge 
recites  that  he  was  born  in  San  Francisco,  California, 
and  was  4I14  years  of  ag'e  at  the  time  of  enlistment. 

The  examining  Immigrant  Inspector,  not  being 
satisfied  clearly  and  beyond  a  doubt  that  ax)pellant 
was  born  in  the  United  States  as  claimed,  referred 
the  case  to  a  Board  of  Special  Inquiry  in  accordance 
with  8  U.S.C.  Section  152.  Hearings  were  thereupon 
conducted  before  the  Board  of  Special  Inquiry  on  a 
number  of  different  days  in  October  and  November, 
1947,  at  all  of  which  appellant  was  represented  by 
counsel  of  his  own  choosing. 

At  the  hearings  before  the  Board  of  Special  Inquiry, 
the  appellant  testified,  as  did  his  wife,  whom  he  had 
recently  married  in  China,  and  the  witness  who  had 
appeared  in  his  behalf  in  the  State  Court  proceeding 
to  establish  the  fact  of  birth. 

The  testimony  before  the  Board  raised  an  issue  as  to 
whether  appellant  had  in  fact  been  born  in  the  United 
States.  On  December  1,  1947,  the  Board  of  Sjjecial 
Inquiry  found  that  appellant  was  an  alien,  a  citizen 
of  China,  and  voted  to  deny  him  admission  into  the 
United  States  on  the  ground  that  lie  was  an  alien 
immigrant  without  an  immigration  visa.  (Immigra- 
tion Act  of  1924,  Section  13(a),  8  U.S.C.  Section  213.)^ 


^8  U.S.C.  213.     No  immigrant  shall  be  admitted  to  the  United 
Stat<^s  unless  he  (1)  has -an  unexpired  immigration  visa  *  *  *. 


Thereafter  on  December  1,  1947,  appellant  entered 
an  appeal  to  the  Attorney  General.  (8  U.S.C.  153.) 
Appellant  did  not  prosecute  this  appeal,  however,  but 
on  December  8,  1947,  filed  a  petition  for  a  writ  of 
habeas  corpus  in  the  Court  below.  In  this  petition  ap- 
pellant alleged  that  he  was  an  American  citizen  by 
birth,  and  that  the  present  appellee  was  unlawfully 
restraining  him  of  his  liberty.  For  the  purpose  of 
inquiring  into  the  cause  of  the  alleged  restraint  of 
liberty  (28  U.S.C.  452)  the  Court  issued  a  writ  of 
habeas  corpus  and  directed  the  present  appellee  to 
produce  the  body  of  appellant  at  a  date  fixed  in  the 
writ.  Appellee  complied  with  the  writ  and  also  filed 
a  return  in  which  the  proceedings  of  the  Board  of 
Special  Inquiry  (Exhibit  A)  and  the  evidence  there 
considered  were  set  out.  Appellant's  counsel  filed  an 
affidavit  in  support  of  appellant's  application  for  re- 
lease pending  the  administrative  proceedings  before 
the  Immigration  authorities,  and  the  cause  was  sub- 
mitted upon  the  petition,  the  return,  and  the  traverse 
thereto,  counsers  affidavit  and  briefs  to  be  filed,  all 
of  which  were  before  the  Court  below.  (Tr.  pp.  27, 
28,  29  and  Exhibit  A,  pp.  1,  57,  58,  59.) 

The  Court  below  refused  to  grant  unconditional 
release  to  appellant,  holding  that  the  decree  of  the 
State  Court  was  not  conclusive  on  the  Government 
and  that  appellant  was  required  to  exhaust  his  ad- 
ministrative remedies  before  invoking  a  review  by 
the  Courts  of  the  administrative  proceedings  and  de- 
cision. The  Court,  however,  did  order  appellant's  re- 
lease pending  final  decision  in  the  administrative  pro- 
ceedings, upon  his  filing  a  bond  in  the  sum  of  $1000.00, 


THE  QUESTION. 

The  basic  question  presented  in  this  case  is  whether 
or  not  an  order  of  the  Superior  Court  of  tlie  State  of 
Cahfornia,  in  and  for  the  City  and  County  of  San 
Francisco,  purporting  to  esta])hsh  the  place  of  birth 
of  the  appellant  (Sections  10600  et  seq.  Health  and 
Safety  Code  of  the  iState  of  Cahfornia)  is  conclusive 
upon  the  Immigration  authorities  of  the  United  States 
in  their  administration  of  the  Immigration  Acts  of 
February  5,  1917  (8  U.S.C.  132  et  seq.)  and  May  26, 
1924  (8  U.S.C.  201  et  seq.) 

If  that  decree  is  ))inding  and  conclusive  upon  the 
United  States,  appellant  was  entitled  to  unconditional 
discharge  in  the  Court  below.  If,  on  the  other  hand, 
that  decree  is  not  binding  and  conclusive  on  the  United 
States,  then  appellant  obviously  must  exhaust  his 
administrative  remedies  before  the  Courts  may  ex- 
amine the  administrative  decision  on  habeas  corpus. 


SUMMARY  OF  ARGUMENT. 

(1)  The  petition  for  writ  of  habeas  corpus  was  premature. 

At  the  time  the  appellant  filed  his  petition  for  a 
writ  of  habeas  corpus  in  the  Court  below,  he  had  not 
exhausted  his  administrative  remedies  in  that,  having 
given  notice  of  appeal  from  the  decision  of  the  Board 
of  Special  Inquiry  finding  that  he  was  an  alien,  he 
failed  to  perfect  his  api)eal. 

The  question  as  to  where  appellant  was  born  is  a 
question  of  fact,  not  a  question  of  law.    Questions  of 


fact  are  properly  determinable  by  the  Board  of  Special 
Inquiry. 

Even  though,  as  appellant  argues,  the  order  of  the 
Superior  Court  of  the  State  of  California,  in  and  for 
the  'City  and  County  of  San  Francisco,  dated  August 
14,  1944,  purporting  to  establish  a  record  of  birth  of 
appellant  in  the  State  of  California,  be  regarded  as 
prima  facie  evidence  of  such  birth,  it  is  not  necessary 
to  make  a  determination  of  the  matter  at  this  time  as 
the  appellant  has  not  exhausted  his  administrative 
remedies. 

Therefore,  the  petition  for  a  writ  of  habeas  corpus 
in  the  Court  below  was  premature,  and  was  properly 
denied  by  the  Court. 

(2)  The  Order  of  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco,  is  not  con- 
clusive upon  the  United  States. 

The  order  of  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco,  dated  August  14,  1944,  jjurporting  to  estab- 
lish the  record  of  appellant's  birth  in  the  State  of 
California,  is  not  conclusive  against  the  United  States, 
as  a  federal  question  is  involved,  and  the  United 
States  was  not  a  party  to  the  proceeding  in  the  Supe- 
rior Court. 


ARGUMENT. 

(1)    THE  PETITION  FOR  A  WRIT  OF  HABEAS  CORPUS 
WAS  PREMATURE. 

The  instant  appellant  has  not  yet  had  liis  right  to 
enter  the  United  States  finally  determined  ])y  the 
proper  administrative  officials.  The  Courts  have  uni- 
formly held  that  they  will  not  interfere  in  an  ad- 
ministrative proceeding  until  the  person  seeking  relief 
therefrom  has  exhausted  his  administrative  remedies 
and  final  action  has  been  taken  thereon  by  the  proper 
administrative  authorities.  In  immigration  matters, 
8  U.S.C.  Sections  152  and  153-  provide  for  an  appeal 
from  an  excluding  decision  by  a  Board  of  Special 
Inquiry  to  the  Attorney  General  of  the  United  States. 


-8  U.S.C.  152.  *  *  *  P]very  alien  who  may  not  appear  to  the 
examining  immigrant  inspector  at  the  port  of  arrival  to  be  clearly 
and  beyond  a  doubt  entitled  to  land  shall  be  detained  for  exam- 
ination in  relation  thereto  by  a  board  of  special  inquiry.  In  the 
event  of  rejection  by  the  board  of  special  inquiry,  in  all  cases 
where  an  appeal  to  the  Attorney  General  is  permitted  by  this 
chapter,  the  alien  shall  be  so  informed  and  shall  have  the  right 

to  be   represented  by  counsel   or  other  adviser   on   such   appeal. 
*  *  * 

8  U.S.C.  153.  *  *  *  Boards  of  special  inquiry  shall  be  ap- 
pointed by  either  the  district  director  of  immigration  and  natu- 
ralization designated  by  the  Commissioner  or  by  the  inspector 
in  charge  at  the  various  ports  of  arrival  as  may  be  necessary  for 
the.  prompt  dotennination  of  all  cases  of  immigrants  <letained 
at  such  ports  under  the  provisions  of  the  law.  *  *  *  Such  boards 
shall  have  authority  to  determine  whether  an  alien  who  has  been 
duly  held  shall  be  allowed  to  land  or  shall  be  deported.  *  *  *  Tn 
every  case  where  an  alien  is  excluded  from  admission  into  the 
United  States,  under  any  law  or  treaty  now  existing  or  hereafter 
made,  the  decision  of  a  board  of  special  inquiry  adverse  to  the 
admissioii  of  such  alien  shall  be  final,  unless  reversed  on  appeal 
to  the  Attorney  General.  *  *  * 


In 

Impiriale  v.  Perkins,  Secretary,  Department  of 
Labor  (decided  June  30,  1933,  in  the  Court  of 
Appeals,  Dist.  of  Coliunbia),  66  Fed.   (2d) 
805,  cert,  denied  290  U.  8.  690, 
the  Court  said: 

''But,  since  deportation  proceedings  are  admin- 
istrative and  the  action  of  the  Secretary  of  Labor 
is  intended  by  the  statutes  to  be  Utial,  there  is  no 
regulatory  power  in  the  courts  to  control  the 
course  of  such  proceedings  while  pending  in  that 
department. 

''The  jurisdiction  of  the  courts  is  contingent 
and  usually  to  be  exercised  by  a  writ  of  habeas 
corpus  ex  post  facto  of  an  order  of  deportation. ' ' 

While  there  appears  to  be  no  such  specific  provi- 
sions in  the  Rules  of  this  Court,  it  is  enlightening  to 
note  that  the  New  York  District  Court  rules  provide 
as  follows : 

''Rule  XIV (b)  Writs  shall  not  be  allowed  un- 
less the  petition  shows  in  exclusion  cases  that  the 
alien  has  appealed  from  an  order  of  exclusion  of 
a  Board  of  Special  Inquiry,  and  that  the  Secre- 
tary of  Labor  has  affirmed  the  exclusion  and 
ordered  the  alien  deported. 


*  *  *?? 


In 

United  States  ex  rel.  Loucas  v.  Commissioner 

of  Immigration  (decided  B.C.  N.Y.  May  5, 

1931),  49  Fed.  (2d)  473, 

it  is  stated : 

"That  rule   (Rule  XIV,  supra)   embodies  the 
normally    appropriate    attitude    of    the    federal 
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courts  vis-a-vis  the  executive  branch  of  the  gov- 
eiTuiient  *  *  *.  Ordinarily,  it  would  ])e  insupport- 
able for  the  courts  thus  to  interfere  ad  interim 
with  the  enforcement  of  our  laws  by  the  appro- 
priate executive  department.  Administrative  re- 
dress should  always  be  exhausted  before  recourse 
is  had  to  the  courts. ' ' 

In 

United  States  ex  rel.  Petersen,  et  ah  i\  Comm'r 
of  Immigration    (I).C.  N.Y.),  decided  Nov. 
11,  1932,  1  Fed.  Supp.  735, 
the  Court  said: 

^  *  Furthermore,  on  general  principles  courts 
should  not  interfere  with  the  executive  in  regard 
to  any  matter  until  the  executive  has  made  its 
final  decision,  and  then  only  if  that  decision 
transcends  the  scope  of  executive  power  by  rea- 
son of  illegality  implicit  in,  its  nature  or  in  the 
method  of  its  exercise.''  (Citing  Mara  v.  U.  S. 
(D.C.  N.Y.  12-30-31),  54  Fed.  (2d)  397,  399). 

See,  also, 

United  States  v.  Parson,  22  F.  Supp.  149, 
to  the  same  effect. 

That  the  Courts  may  not  intervene  on  habeas  corpus 
until  the  administrative  processes  of  hearing  before 
the  local  immigration  authorities  and  appeal  to  the 
Commissioner  have  been  completed  appears  to  be 
settled  bv  the  case  of 

United  States  v.  Sing  Tuck,  194  U.  S.  161,  48 
L.  Ed.  917, 
wherein  the  Court  said; 


^^*  *  *  it  is  one  of  the  necessities  of  the  admin- 
istration of  justice  that  even  fundamental  ques- 
tions should  be  determined  in  an  orderly  way. 

u*  *  *  before  the  courts  can  be  called  upon,  the 
preliminary  sifting  process  must  be  gone  through 
with.'^ 

In  the  brief  filed  by  amicus  curiae  in  support  of 
appellant,  it  is  argued  that  it  is  futile  for  him  to  ex- 
haust his  administrative  remedies.  (Br.  amicus  curiae, 
p.  32.)  How  can  he  anticipate,  however,  what  de- 
cision might  be  made  on  the  evidence  in  this  case  until 
acted  upon  by  proper  authority?  The  reviewing  au- 
thority might,  in  fact,  find  him  to  be  a  citizen  of  the 
United  States  and  entitled  to  enter  this  country.  His 
statement  that  it  would  be  futile  to  exhaust  his  ad- 
ministrative remedies  is,  therefore,  a  mere  conclusion 
on  the  part  of  appellant.  In  any  event,  it  is  apparent 
that  he  must  exhaust  his  administrative  remedies. 

Impiriale  v.  Perkins,  66  F.  (2d)  805,  290  U.  S. 
690,  cert,  denied,  supra. 

The  question  as  to  where  appellant  was  born  is  a 
question  of  fact.  Questions  of  fact  are  properly  de- 
terminable by  the  tribunal  authorized  by  law  to  de- 
termine the  same,  in  this  case  the  Immigration  Board 
of  Special  Inquiry.  Needless  to  say,  if  the  appellant 
was  actually  born  in  the  State  of  California,  we  con- 
cede that  he  would  then  be  a  citizen  of  the  United 
States  under  the  provisions  of  the  Fourteenth  Amend- 
ment to  the  United  States  Constitution.  BUT  WAS 
HE  ACTUALLY  BORN  THERE?  In  considering 
the  evidence  to  establish  the  fact  of  birth,  the  Board 
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of  Special  Inquiry  is,  in  the  first  instance,  the  one  to 
determine  the  question  as  to  whether  or  not  a  docu- 
ment presented  to  it  has  been  fraudulently  procured, 
and,  indeed,  as  in  the  instant  case,  where  there  are 
earmarks  of  fraud,  it  was  its  duty  to  inquire  into  the 
matter. 

In 

Lee  Lung  v,  Patterson,  186  U.  S.  168,  22  Sup. 
Ct.  795,  46  L.  Ed.  1108, 
at  page  175,  the  Supreme  Court  said : 

*^But  jurisdiction  is  given  to  the  collector  over 
the  right  of  the  alien  to  land,  and  necessarily 
jurisdiction  is  given  to  pass  on  the  evidence  pre- 
sented to  establish  that  right.  He  may  determine 
the  validity  of  the  evidence,  or  receive  testimony 
to  controvert  it,  and  we  cannot  assent  to  the 
proposition  that  an  officer  or  tribunal,  invested 
with  jurisdiction  of  a  matter,  loses  that  jurisdic- 
tion by  not  giving  sufficient  weight  to  evidence,  or 
by  rejecting  proper  evidence,  or  by  admitting  that 
which  is  improper. 
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In 

United  States  ex  rel,  Grau  v.  Uhl,  262  F.  532, 
the  Court  said : 

*' Where,  therefore,  a  question  of  fact  is  in- 
volved, the  statutory  remedies  and  appeals  must 
first  be  exhausted  ])efore  tliis  Court  will  entertain 
an  application  for  a  writ  of  habeas  corpus. 

^'As  the  petition  shows  on  its  face  that  peti- 
tioner has  not  taken  his  appeal  to  the  Secretary 
of  Labor,  as  provided  by  Section  17,  the  apphca- 
tion  is  denied. ' ' 
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Consider  the  situation  where  an  applicant  admits  to 
the  Board  of  iSpeeial  Inquiry  that  he  secured  his 
Order  Establishing  Fact  of  Birth  by  fraud  upon  the 
Court,  and  that  he  actually  was  born  in  China,  as 
happened  in  the  cases  of  United  States  v,  €hin  Sin 
Hong  (Eddie  Lam  Chin)  prosecuted  in  the  United 
States  District  Court,  Northern  District  of  California, 
Southern  Division,  No.  31,122-H  (January  8,  1948) 
and  Eiig  Yee  prosecuted  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  City  and  County 
of  San  Francisco,  No.  41,340  (April  20,  1948).  Would 
the  Court  go  so  far  as  to  say  that  the  Board  of  Special 
Inquiry,  under  such  circumstances,  should  neverthe- 
less admit  the  applicant  as  a  citizen  of  the  United 
States  ? 


(2)  THE  ORDEE  OF  THE  SUPERIOR  COURT  OF  THE  STATE  OF 
CALIFORNIA  IN  AND  FOR  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  IS  NOT  CONCLUSIVE  UPON  THE  UNITED 
STATES. 

In  analyzing  this  matter,  we  have  to  consider  the 
sovereign  power  of  the  United  States.  It  has  been 
fully  established  that  the  United  States  can  only  be 
sued  by  its  own  consent  clearly  given  by  legislative 
act. 

State  of  North  Dakota  ex  rel.  Lemke  v,  Chicago 
N.  W.  By.  Co.,  42  S.  Ct.  170,  257  U.  S.  485, 
66  L.  Ed.  329 ; 
Turner  v,  U.  S,,  39  S.  Ct.  109,  248  U.  S.  354,  62 

L.  Ed.  291  (aft'.  51  Ct.  CI.  125) ; 
Stanley  v,  Schwalby,  16  S.  Ct.  754,  162  U.  S. 
255,  40  L.  Ed.  960 ; 
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f7.  S.  V.  Gleesou,  8  S.  Ct.  502,  124  U.  S.  255,  31 

L.  Ed.  421 ; 
U.  S.  V.  Lee,  1  S.  Ct.  240,  106  U.  S.  196,  26  L. 

Ed.  171 ; 
Carr  v.  U.  S.,  98  U.  S.  433,  25  T..  Ed.  209 ; 
Hill  V.  U.  S,,  9  How.  386,  13  L.  Ed.  185 ; 
U.  S,  V,  Clarke,  8  Pet.  436,  8  E.  Ed.  1001 ; 
Kelly  V.  U.  S.,  59  F.  (2d)  743, 
and  other  cases. 

The  United  States  does  not  oi'dinarilv  consent  to  be 
sued  in  a  State  Court. 

Stanley  v.  Schwalby,  16  S.  Ct.  754,  162  U.  S. 

255,  40  L.  Ed.  960 ; 
Moofi  V.  Hines,  87  So.  603,  205  Ala.  355,  13 

A.L.R.  1020 ; 
Ohrecht  v,  Vinyard,  114  A.  168,  12  Del.  Ch.  350; 
Petition  of  Albrecht,  233  N.Y.S.  383,  225  App. 

Div.  423  (aff.  230  N.Y.S.  543,  132  Misc.  713, 

and  affirmed  171  N.  E.  772,  253  N.  Y.  537). 

It  is  realized  that  these  cases  relate  to  suits.  It 
would  seem,  however,  by  analogy,  that  the  United 
States  can  not  be  made  a  party  to  a  proceeding  in  a 
State  Court  without  its  consent.  It  would  also  appear 
that  it  is  permanently  established  that  where  a 
federal  question  is  involved,  the  Federal  Courts  ad- 
minister the  national  law  as  established  by  the  Fed- 
eral Constitution,  Treaties  and  Statutes,  regardless 
of  State  law. 

Prudence  Realization  Corporation  v.  Geist 
(N.  Y.),  62  S.  Ct.  978,  316  U,  S.  89,  86 
L.  Ed.  1293; 
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American  Surety  Co,  of  N,  Y,  v.  Bethlehem 
Nat,  Bank  of  Bethlehem  (Pa.),  62  S.  Ct. 
226,  314  U.  S.  314,  138  A.L.R.  509,  86  L.  Ed. 
241; 

Deitrick  v,  Greaney  (Mass.),  60  S.  Ct.  480, 
309  U.  S.  190,  84  L.  Ed.  694,  reversing,  CCA 
103  P.  (2d)  83,  modifying  D.  C; 

Deitrick  v,  Greaney,  23  P.  Supp.  758,  cert, 
granted,  60  S.  Ct.  104,  308  U.  S.  535,  84  L. 
Ed.  451,  cert,  denied  Greaney  v,  Deitrick,  60 
S.  Ct.  104,  308  U.  S.  582,  84  L.  Ed.  488, 
rehearing  denied  Deitrick  v,  Greaney,  60  S. 
Ct.  611,  309  U.  S.  611,  309  U.  S.  697,  84 
L.  Ed.  1036. 

It  is  still  the  rule,  as  it  has  always  been,  that  Fed- 
eral Courts  are  not  bound  by  State  Court  decisions 
affecting  Pederal  questions: 

Garvey  v.  Wilder  (CCA  111.),  121  P.  (2d)  714; 

Niagara  Hudson  Power  Corporation  v,  Hoey 
(CCA  N.  Y.),  117  P.  (2d)  414,  affirming 
D.  C,  34  P.  Supp.  302,  and  cert,  denied,  61 
S.  Ct.  958,  313  U.  S.  571,  85  L.  Ed.  1529 ; 

Illinois  Central  R.  Co,  v,  Moore  (CCA  Miss.), 
112  P.  (2d)  959,  reversing  D,  'C,  Moore  v, 
Illinois  Central  R.  Co,,  24  P.  Supp.  731,  cert, 
denied,  61  S.  Ct.  392,  311  U.  S.  643,  85  L.  Ed. 
410,  reversed  on  other  grounds,  61  S.  Ct. 
754,  312  U.  S.  630,  85  L.  ;Ed.  1089; 

Commercial  Credit  Co,  v,  Davidson  (CCA 
Miss.),  112  P.   (2d)  54; 
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Wisdom   V,   Keen    (CCA   Miss.),    69    F.    (2d) 

349; 
In  re  Chicago  R.   I.  and  P.  By.   Co.    (D.   C. 

Kan.),  28  F.   (2d)  56,  affirmed  CCA. 

On  many  occasions  the  Federal  Courts  have  refused 
to  enforce  the  provisions  of  State  Statutes  where  they 
obstructed  Federal  rights. 

Commissioners  of  Sinking  Fund  of  Louisville 
V.  Anderson  (D.  C.  Ky.),  20  F.  Supp.  217, 
affirmed  for  j)laintiff,  CCA  110  F.  (2d)  961, 
cert,  denied  Commissioners  of  Sinking  Fund 
of  City  of  Louisville  v.  Anderson,  61  S.  Ct. 
28,  311  TT.  S.  669,  86  L.  Ed.  429; 
American  Bonding  Co.  v.  Anderson  (D.  C. 
Ky.),  20  F.  Supp.  217,  reversed  on  other 
grounds  for  defendant  (CCA),  110  F.  (2d) 
961. 

In  the  instant  case,  involving  as  it  does,  the  ques- 
tion of  aliens,  it  is  proper  to  note  that  Federal  Courts 
have  refused  to  follow  the  State  law  on  Federal 
questions  pertaining  to  aliens. 

Ex  parte  Petterson,  166  Fed.  e536  (D.  C.  Minn.). 

This  was  a  deportation  case,  and  the  Court  stated 
in  arriving  at  a  decision  in  the  matter,  that  it  had 
taken  into  consideration  Section  721  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Compiled  Stat- 
utes 1901,  p.  581;  Title  28  USCA  Sec.  725),  reading  as 
follows : 

^^The  laws  of  the  several  states,  except  where 
the    Constitution,    treaties    or    statutes    of    the 
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United  States  otherwise  require  or  provide,  shall 
be  regarded  as  the  rule  of  decisions  in  trials  at 
common  law,  in  the  courts  of  the  United  States, 
in  cases  where  they  apply," 

and  the  Court  goes  on  to  state; 

^^It  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  there  is  nothing  in  this 
section  which  required  it  to  be  applied  to  pro- 
ceedings in  equity  or  in  admiralty,  and  that  it  is 
not  applicable  in  criminal  cases  cognizable  be- 
fore the  United  States  Courts,  or  where  the  Con- 
stitution, treaties,  or  statutes  of  the  United 
States  require  other  rules  of  decision.  Bucher  v. 
Cheshire  R.  Co.,  125  U.  S.  583,  8  Sup.  Ct.  974, 
31  L.  Ed.  795;  Clark  v.  Allen  (D.  C),  114  Fed. 
374;  Logan  v.  U.  S.,  144  U.  S.  300,  12  Sup.  Ct. 
617,  36  L.  Ed.  429.''  (Italics  supplied.) 

In 

United  States  v.  Candelaria,  et  al,,  271  U.  S. 
432, 

the  Supreme  Court  of  the  United  States  said,  in  sub- 
stance, that  the  United  States  is  not  bound  by  a 
judgment  in  a  State  Court  where  a  federal  question 
is  involved  and  the  United  States  is  not  a  party 
thereto. 

Bowling  and  Miami  Tmprovement  Co.  v.  Z^.  S., 
233  U.  S.  528,  534; 

Prii^^ett  V.  U,  S.,  256  U.  S.  201,  204; 

Sunderland  v.  U,  S,,  266  U.  S.  226,  232. 

The  United  States  is  not  bound  by  a  proceeding  in 
a  State  Court  involving  a  federal  question  where  it 
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was  not  a  party  to  the  proceeding  and  had  no  notice 
thereof. 

U,  S.  V,  Candelaria,  et  al.,  supra ; 

U.  S.  V.  3Ioser,  2m  U.  S.  236 ; 

Boivlincj  V.  IL  S.,  256  U.  S.  201 ; 

Sunderland  v,  U.  S,,  266  U.  S.  226. 

The  ser^dce  of  notice  of  the  proceeding  upon  the 
District  Attorney  for  the  City  and  County  of  San 
Francisco,  California,  was  not  upon  the  United  States 
as  it  is  obvious  that  he  docs  not  represent  the  United 
States,  but  solely  the  City  and  County  of  San  Fran- 
cisco, State  of  California. 

In 

Economy  Light  d'  Potver  Co.  v.  17.  S.,  256  U.  S. 

113,  at  p.  123,  65  L.  Ed.  847, 

the  Court  stated : 

^*Our  attention  is  called  to  the  fact  that  in 
People  ex  rel  v.  Economy  Light  &  Power  Co., 
241  111.  290,  pp.  320  to  338,  89  N.  E.  760,  the  Su- 
preme Court  of  Illinois  held  that  the  Des  Plaines 
in  its  natural  condition  is  not  a  navigable  stream ; 
and  it  is  intimated  that  we  ought  to  follow  that 
decision.  A  writ  of  error  brought  to  review^  it  was 
dismissed  by  us  because  no  federal  question  tvas 
involved.  (234  U.  S.  497,  510,  524;  58  L.  Ed.  1428, 
1434,  1439;  34  S.  Ct.  973.)  Of  course  the  decision 
does  not  render  the  matter  res  judicata  as  the 
United  States  was  not  a  party.  The  District 
Court  in  the  present  case  treated  it  as  not  per- 
suasive, because  it  a})])eared  that  evidence  was 
wanting  which  is  present  here;  and  it  caiuiot  be 
said  that  the  Court  below  erred  in  not  following 
if  (Italics  supplied.) 
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In 

Lorber  v,  Vista  Irrigation  District,  137  F.  (2d) 
628, 
where  the  Reconstruction  Finance  Corporation  was 
a  party  neither  to  proceedings  in  State  Court  by 
Bondholders  of  Irrigation  District,  to  compel  levy 
of  assessments  and  payment  of  accrued  interest  on 
bonds,  nor  to  proceeding  in  bankruptcy  for  composi- 
tion of  district's  debts,  no  question  of  res  judicata 
based  on  State  Court  proceeding  could  arise  against 
the  Reconstruction  Finance  Corporation  in  a  pro- 
ceeding in  bankruptcy. 

It  is  interesting  to  note  the  following  statements  in 

the  majority  opinion  in  the  case  of 

Dred  Scott  v,  John  F,  A.  Sandford,  60  U.  S. 

393,  15  L.  Ed.  691,  10  How.  393-633, 

^*In  discussing  this  question,  we  must  not  con- 
found the  rights  of  citizenship  which  a  state  may 
confer  within  its  own  limits,  and  the  rights  of 
citizenship  as  a  member  of  the  Union.  It  does 
tiot  by  any  means  follow,  because  he  has  all  the 
rights  and  privileges  of  a  citizen  of  a  State,  that 
he  must  be  a  citizen  of  the  United  States."  (p. 
700.) 

^^Consequently,  no  State,  since  the  adoption  of 
the  Constitution,  can,  by  naturalizing  an  alien, 
invest  him  with  the  rights  and  privileges  secured 
to  a  citizen  of  a  State  under  the  federal  govern- 
ment, although,  so  far  as  the  State  alone  was 
concerned,  he  w^ould  undoubtedly  be  entitled  to 
the  rights  of  a  citizen,  and  clothed  with  all  the 
rights  and  immunities  which  the  Constitution  and 
the  laws  of  the  State  attached  to  that  character. 
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^^It  is  very  dear,  therefore,  that  no  State  can 
by  any  Act  or  law  of  its  own,  passed  since  the 
adoption  of  the  Constitntion,  introdnce  a  ncAV 
member  into  the  ])olitical  communit}^  ci-eated  by 
the  Constitntion  of  the  United  States.  It  cannot 
make  him  a  meml)er  of  this  community  by  making 
him  a  meml)er  of  its  own.  And  for  the  same 
reason  it  cannot  introduce  any  person,  or  descrip- 
tion of  persons,  who  were  not  intended  to  l)e 
embraced  in  this  new  ])olitical  family,  which  the 
Constitution  brought  into  existence,  but  were  in- 
tended to  be  excluded  from  it."  (p.  701.) 

In  the  concurring  opinion  of  the  Honorable  Justice 
Grrier,  it  was  stated: 

^^If  the  rights  and  immunities  connected  with 
or  practiced  under  the  institutions  of  the  United 
States  can  by  any  indirection  be  claimed,  or  de- 
duced from  sources  or  modes  other  than  the  Con- 
stitution and  laws  of  the  United  States,  it  follows 
that  the  power  of  naturalization  vested  in  Con- 
gress is  not  exclusive — that  it  has  in  eifect  no 
existence,  but  is  repealed  or  abrogated.''  (p.  732.) 

And  reading  from  the  dissenting  oi)inion  of  the 
Honorable  Justice  McClean  in  the  same  case,  it  is 
stated : 

''In  Chirac  v.  Chirac,  2  Wheat.,  261  (15  U.  S.) 
this  Court  says:  'That  the  power  of  naturalization 
is  exclusively  in  Congress,  does  not  seem  to  be, 
and  certainly  ought  not  to  be,  controverted.'  No 
person  can  legally  be  made  a  citizen  of  a  State, 
and  consequently  a  citizen  of  the  United  States, 
of  foreign  birth,  unless  he  be  naturalized  under 
the  Acts  of  Congress.  Congress  has  j)ower  'to 
establish  a  uniform  rule  of  naturalization'. 
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^^It  is  a  power  which  belongs  exchisively  to 
Congress,  as  intimately  connected  with  our  fed- 
eral relations.  A  state  may  authorize  foreigners 
to  hold  real  estate  within  its  jurisdiction,  but  it 
has  no  power  to  naturalize  foreigners,  and  give 
them  the  rights  of  citizens.  Such  a  right  is  op- 
posed to  the  Acts  of  Congress  on  the  subject  of 
naturalization,  and  subversive  of  the  federal 
powers.  I  regret  that  any  countenance  should  be 
given  from  this  bench  to  a  practice  like  this  in 
some  of  the  States,  which  has  no  warrant  in  the 
Constitution.''  (p.  754.) 

The  authority  of  the  United  States  to  enforce  the 
powers  delegated  to  it  by  the  respective  States  can 
not  be  impaired  by  any  action  without  its  consent. 

Bowling  and  Miami  Improvement  Co.  v.  Z7.  S., 

233  U.  S.  528,  p.  534; 
Privett  V.  V.  S,,  256  U.  S.  201,  204; 
Sunderland  v,  U.  S,,  266  U.  S.  226,  232. 

Black  on  Judgments  (Sec.  792)  has  this  to  say  on 
Judgments  Quasi  in  Rem: 

*^Much  of  the  uncertainty  and  confusion  in  the 
definitions  of  proceedings  in  rem  has  arisen  from 
the  attempt  to  make  that  term  cover  various 
classes  of  actions  which  are  not  strictly  and 
purely  in  rem,  although  they  exhibit  some  points 
of  analogy  or  resemblance  to  the  proceedings 
which  fall  within  the  narrower  use  of  the  phrase. 
It  is  better  to  distinguish  between  proceedings  in 
rem  and  proceedings  quasi  in  rem.  The  latter  are 
assimilated  to  the  former  in  some  particulars, — 
as,  in  respect  to  the  manner  of  acquiring  jurisdic- 
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tion — but  are  not  always  attended  hy  the  same 
consequences — in  respect,  for  examy)le,  to  the  per- 
sons bound  by  the  adjudication.  To  make  this 
more  plain,  we  extract  the  following;  description 
of  the  two  classes  from  a  well  considered  opinion 
of  the  United  States  Supreme  Court:  ^Actions  in 
rem,  strictly  considered,  are  proceedin,ii*s  against 
property  only,  treated  as  resi)onsible  for  the 
claims  asserted  by  the  libelants  or  plaintiffs.  The 
property  itself  is  in  such  actions  with  the  defend- 
ant, and,  except  in  cases  arising*  durinc^  the  war, 
for  its  hostile  character,  its  forfeiture  or  sale  is 
sought  for  the  wrong  in  the  commission  of  which 
it  has  been  the  instrument,  or  for  debts  or  obli- 
gations for  which  by  operation  of  law  it  is  liable. 
The  Court  acquires  jurisdiction  over  the  property 
in  such  cases  by  its  seizure,  and  of  the  subsequent 
proceedings  by  public  citation  to  the  world,  of 
which  the  owner  is  at  liberty  to  avail  himself  hy 
appearing  as  a  claimant  in  the  case.  There  is, 
however,  a  large  class  of  cases  which  are  not 
strictly  actions  in  rem,  but  are  frequently  spoken 
of  as  actions  quasi  in  rem,  because,  though 
brought  against  persons,  they  only  seek  to  sub- 
ject certain  property  of  those  persons  to  the  dis- 
charge of  the  claims  asserted.  *  *  *  But  they 
differ,  among  other  things,  from  actions  which  are 
strictly  in  rem,  in  that  the  interest  of  the  defend- 
ant is  alone  sought  to  be  affected,  that  citation  to 
him  is  required,  and  that  judgment  therein  is 
only  conclusive  between  the  parties.'' 

Freeynan  v.  Alder  son,  119  U.  S.  187,  7  Sup  Ct. 

165,  30  L.  Ed.  373  (Black  on  Judgments,  Vol. 

II,  sec  pp.  1200-1201). 
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Further,  a  judgment  m  rem  of  a  domestic  as  well 
as  a  foreign  Court,  where  jurisdiction  over  the  per- 
son of  a  party  has  not  been  obtained,  except  as  to  his 
interest  in  the  property  affected  by  the  judgment,  is 
not  conclusive  or  binding  ux)on  him  by  way  of 
estoppel  in  another  action. 

Durant  v,  Abendorth,  97  N.  Y.  132; 
Toby  V.  Brown,  11  Ark.  308. 

The  Courts  seem  to  agree  that  inquisition  of 
lunacy,  especially  if  retrospective,  is  not  conclusive 
evidence,  though  it  may  be  prima  facie  against  per- 
sons who  ai'e  not  specifically  made  parties  to  the 
proceeding. 

Rogers  v.  Walker,  6  Pa.  373,  47  Am.  Dec.  470 ; 
Den  ex  dem  Aver  v.  Clark,  10  N.  J.  Law  217, 
18  Am.  Dec.  417  (citing  Sergeson  v.  Sealey, 
2  Atk.  412)  ; 
^x  parte  Barnsley,  3  Atk.  184; 
Hall  ^^  Warren,  9  Ves.  603; 
Fatilder  v.  Silk,  3  Camp.  126 ; 
TJiomasson  v,  Kercheval,  10  Humph.   (Tenn.) 

322 ; 
Hughes  v,  Jones,  116  N.Y.  67,  22  N.E.  446,  5 
L.R.A.  637,  15  Am.  St.  Rep.  386. 

State  laws  and  decisions  cannot  determine  for  the 
national  Courts  what  constitute  sufficient  process  of 
law,  sufficient  ser^dce  of  process,  or  sufficient  appear- 
ance of  parties,  but  they  must  exercise  their  inde- 
pendent judgment  in  deciding  these  questions,  not- 
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withstanding  the  fnll    faith   and  credit  j^ro vision  of 

the  Constitution. 

Michigan  Trust  Co.  xk  Ferry,  175  Fed.  667;  99 
CCA.  221,  175  Fed.  681,  99  C  V.  A.  235  (re- 
versed on  other  o-rounds),  278  U.S.  346,  33 
S.Ct.  550,  57  L.Ed.  867. 

In  the  case  of 

Negro  John  Davis  et  al.  v.  Wood  (decided  in 
1816),  1  Wh.  6,  4L.Ed.  22, 
the  Court  held  that  a  finding  as  to  a  status  of  slavery 
in  a  State  Court  was  not  res  judicata  as  to  ])ersons 
who  were  not  parties  to  the  action. 

It  is  undoubtedly  true,  as  stated  l)y  the  Court  be- 
low, in  its  opinion,  that  decisions  in  naturalization 
cases  are  upon  an  entirely  different  ground,  as  Con- 
gress has  entrusted  to  the  State  Courts  the  power  to 
hear  and  determine  petitions  of  that  nature  (54  Stat. 
1140,  8  U.S.C  701).  Naturally,  in  such  a  case,  a 
decree  would  be  fully  binding  upon  the  Ignited  States 
and  could  only  be  attacked  in  the  manner  provided 
by  Federal  Statute    (8  U.S.C  738).    (Tr.  p.  30.) 

It  would  appear  further  than  an  Order  of  the  Su- 
perior Court  purporting  to  establish  the  place  of  birth 
of  a  person  may  be  some  evidence  of  the  ay)])ellant's 
birthplace.  The  Court  below  in  its  opinion  (Tr.  p. 
31)  has  stated  the  matter  succinctly: 

^^In  my  ox3inion  the  decree  of  the  state  court 
is  evidence  of  petitioner's  birthplace  but  not  con- 
clusive proof  of  his  citizenship.  The  United 
States  has  the  full  right  to  inquire  into  the  facts 
upon  which  American  citizenship  is  claimed,  when 
entry  into  the  United  States  is  sought;  and  the 
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burden  of  proving  that  citizenship  is  upon  the 
person  seeking  entry."^  If  this  were  not  so,  the 
doors  would  be  wide  open  to  fraud  upon  the  part 
of  entrants  in  the  claim  of  citizenship  or  fraud  in 
obtaining  state  decrees  as  to  birth.*  (Lee  Leong  v. 
U.S.  217  Fed.  48;  Ex  parte  Lee,  49  F.  (2d)  486.)'' 

Such  an  order,  however,  obviously  cannot  be  con- 
clusive upon  the  United  States,  and  the  weight  of  the 
order  as  evidence  is  a  matter  to  be  considered  in  the 
first  instance  by  the  administrative  authorities  on  ap- 
peal from  the  excluding  decision  of  the  Board  of 
Special  Inquiry. 

Petitioner  claims  that  because  of  the  issuance  of  the 
order  of  the  Superior  Court  in  San  Francisco,  estab- 
lishing the  fact  of  birth,  the  Government  is  bound  to 
concedevthat  he  is  a  citizen  of  the  United  States.  This 
law  merely  provides  a  method  for  the  making  of  a 
delayed  registration  of  birth.  (Sections  10600  to 
10607,  inclusive.  Health  and  Safety  Code,  State  of 
California.)  (See  Appendix.)  The  proceeding  was 
entirely  ex  parte  and  the  United  States  was  not  a 
party  thereto.  As  previously  set  forth  in  this  brief, 
it  would  appear  that  the  United  States  cannot  be  sued 
without  its  consent,  evidenced  by  an  Act  of  Congress, 


^Upon  his  attempted  entry,  petitioner  was  subject  to  the  immi- 
gration laws  as  if  he  had  never  resided  in  the  United  States. 

(U.  S.  ex  rel.  Stapf  v.  Cor  si,  287  U.S.  129.) 

^The  record  here  shows  that  the  sole  witness  for  the  petitioner 
in  the  State  Conrt  proceedings  to  establish  birth,  there  testified 
to  having-  seen  petitioner  immediately  after  he  was  born  in  San 
Francisco  in  1901.  This  same  witness  later  testified  before  the 
immigration  authorities  that  he  saw  petitioner  for  the  first  time  in 
1911  or  1912  when  the  latter  was  about  three  or  four  years  old. 
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and,  obviously,  it  camiot  be  bound  by  a  decree  ob- 
tained in  a  State  Court  in  an  ex  parte  proceeding  of 
the  type  here  under  discussion. 

As  a  matter  of  fact  this  very  same  (juestion  was 
considered  by  the  Honorable  A.  F.  St.  Sure,  Judge  of 
the  United  States  District  Court,  in  a  deportation 
case  tried  by  the  Court  below  several  years  ago  on 
appeal  from  a  deportation  order  entered  by  the  United 
States  Commissioner,  viz.:  United  States  v.  Jew  Ben 
On  (No.  26172-S).  In  that  case  the  defendant  pro- 
duced an  order  establishing  the  fact  of  birth  issued 
by  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco,  just 
as  the  present  appellant  has  done.  The  United  States 
offered  evidence  in  an  attempt  to  show  that  the  de- 
fendant had  not  in  fact  been  born  in  San  Francisco 
as  indicated  in  the  decree  of  the  said  Superior  Court. 
After  full  hearing  and  argument,  Judge  St.  Sure 
affirmed  the  order  of  the  U.  S.  Commissioner  that  the 
defendant  be  deported.  Subsequently  defendant  gave 
notice  of  appeal  to  this  Court,  but  abandoned  the 
same.  Unfortunately  the  Court  did  not  write  an  opin- 
ion in  the  case. 

We  can  think  of  no  more  striking  illustration  of  the 
soundness  of  the  doctrine  that  the  United  States  can- 
not be  bound  by  an  order  of  a  State  Court  obtained 
in  an  ex  parte  proceeding  than  the  situation  which 
was  disclosed  in  the  JeM)  Ben  On  case,  and  the  more 
recent  case  of 

U.  S.  V.  Chin   Sin   lloMfj   (Eddie  T.am   Chiu), 
No.  31122-H  (D.C.  N.I).  Calif.), 
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in  which  the  Federal  Grand  Jury  for  this  district  in- 
dicted the  subject  for  fraud,  false  claim  of  citizenship 
and  perjury  in  connection  with  the  presentation  to  the 
Immigration  authorities  of  an  ^^  Order  Establishing 
Fact  of  Birth''  issued  by  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco,  similar  to  the  order  involved  in  the 
instant  case,  and  in  which  defendant  was  sentenced 
to  imprisonment  for  the  term  of  eighteen  months  in  a 
penitentiary  to  be  designated  by  the  Attorney  General 
of  the  United  States. 

The  exclusive  power  to  regulate  immigration  is 
conferred  upon  the  United  States  by  Article  I,  Sec- 
tion 9,  Clause  1  of  the  Constitution  of  the  United 
States.  ''No  State  statute  passed  by  any  sovereign 
State  can,  in  any  way,  interfere  with  the  power 
so  granted  by  Congress.  Legislation,  similar  to 
Sections  10600  to  10607,  inclusive,  Health  and  Safety 
Code,  State  of  California,  cannot  directly  or  indi- 
rectly interfere  with  such  power  of  Congress  to  regu- 
late immigration  when  an  immigrant  presents  himself 
at  the  port  of  entry  seeking  admission  into  the  United 
States. 

In  1911,  the  Territorial  Legislature  of  Hawaii 
passed  an  Act  providing  for  the  issuance  of  Certificates 
of  Hawaiian  birth,  and  permitted  the  issuance  of  such 
certificates  by  the  Secretary  of  State  of  Hawaii  on 
proof  satisfactory  to  him  of  the  facts  of  such  birth. 
(Sec.  196,  Ch.  21,  Revised  Laws  of  Hawaii,  Revision 
of  1929.)  The  then  Secretary  of  Labor,  John  G.  Sar- 
geant,  presented  to  the  Attorney  General,  the  ques- 
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tion  as  to  whether  oi*  not  these  Hawaiian  hivth  cer- 
tificates, not  being-  like  contemporaneous  records  of 
birth,  were  of  such  weight  as  to  prevent  innnigration 
officials  from  detaining  the  holders  of  such  certificates 
for  the  purpose  of  determining  whether  they  were 
citizens  of  the  United  States  or  inadmissible  as  aliens. 
In  his  opinion,  reported  in  Vol.  35,  Opinions  of  the 
Attorneys  General,  at  page  71,  et  seq.  he  states: 

**It  is  plain,  I  think,  that  the  presentation  of 
such  a  certificate  to  an  immigration  iiispector 
does  not  deprive  him  of  the  i)ower  or  absolve  him 
from  the  duty  to  determine  for  himself  the  right 
of  the  person  presenting  the  certificate  to  enter 
the  United  States.  Whenever  a  person  seeks  to 
enter  the  United  States,  the  first  question  which 
arises  is  that  of  his  citizenship,  a  question  of  fact. 
The  immigration  laws  impose  upon  the  officials 
of  your  Department  the  duty  of  deciding  that 
question,  and  pending  its  decision  to  detain  the 
person.    (U.S.  v.  Sing  Tuck,  194  U.S.  161.) 

A  certificate  of  Hawaiian  birth  is  not  like  a  con- 
temporaneous record  of  birth.  It  is  merely  an 
expression  of  the  conclusion  of  the  Secretary  of 
Hawaii  on  a  matter  submitted  to  him  for  de- 
cision. The  legislature  of  the  Territory  of  Hawaii 
has  no  power  to  prescribe  what  effect  shall  be 
given  by  immigration  officers  of  the  United  States 
to  a  finding  or  opinion  of  the  Secretary  of  Hawaii 
in  a  matter  w^hich  Congress  has  left  to  the  de- 
cision of  the  officers  of  the  United  States,  and  it 
does  not  aj)pear  that  the  J  legislature  of  Hawaii 
has  attempted  to  do  so.  The  ])rovision  that  the 
certificates  shall  be  prima  facie  evidence  of  the 
facts  therein  stated  may  control  officers  and 
tribunals  of  the  Territory  in  matters  within  their 
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jurisdiction,  but  does  not  prescribe  a  rule  of  evi- 
dence for  immigration  officers  of  the  United 
States.  That  a  certificate  of  this  kind,  issued  by 
the  Secretary  of  Hawaii,  is  not  controlling  upon 
the  officers  of  your  Department  was  decided  by 
the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  Lee  Leong  v.  United  States,  217  Fed.  48, 
and  that  decision  should  be  treated  as  binding 
until  overruled.  So  I  advise  you  that  persons 
presenting  such  certificates  may  be  detained  by 
the  Immigration  officers  for  the  purpose  of  deter- 
mining whether  they  are  citizens  or  inadmissible 
aliens,  for  such  certificates  are  not  controlling.'' 

In 

Lee  Leong  v.  United  States,  217  Fed.  48, 
this  Court  was  called  upon  to  decide  whether  or  not  a 
Hawaiian  birth  certificate  precluded  the  immigration 
officers  from  detaining  the  holder  of  such  a  certificate 
under  the  provisions  of  the  immigration  laws  to  de- 
termine whether  or  not  he  was  in  fact  a  citizen  of  the 
United  States  or  an  alien  inadmissible  to  this  country. 
In  that  case,  the  petition  for  the  writ,  which  was  filed 
in  the  District  Court,  alleged  that  the  petitioner  was 
born  in  the  Territory  of  Hawaii  January  21,  1888,  of 
Chinese  parents  there  residing ;  that  about  four  years 
later  he  was  taken  by  his  parents  to  China  and  there 
remained  until  February,  1913,  when  he  left  i'or  Hono- 
lulu; that  on  February  21,  1912,  the  Secretary  of  the 
Territory  of  Hawaii,  after  application  and  upon  due 
hearing,  as  provided  by  law,  issued  a  certificate  certify- 
ing that  the  applicant  was  born  in  the  Hawaiian 
Islands  on  or  about  January  21,  1888.  The  petition 
further  alleged  that  the  appellant  was  given  but  the 
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semblance  of  a  hearing'  before  the  immigration  officials 
to  determine  whether  he  shonld  be  allowed  to  land  and 
that  said  hearing  was  not  a  fair  and  bona  fide  hearing, 
but  that  the  proceedings  were  conducted  in  an  illegal 
and  improper  manner,  and  not  in  accordance  with  the 
Acts  of  Congress.  Upon  the  hearing,  testimony  of 
witnesses  was  taken  and  the  immigration  officers  de- 
nied the  right  of  appellant  to  land,  and  ordered  him 
deported  to  China.   On  page  49,  this  Court  said : 

*^But  counsel  for  the  api)ellant  urge  that  the 
decision  was  contrary  to  law,  in  that  the  immigra- 
tion officers  denied  to  the  certificate  of  birth  that 
consideration  which  in  law  it  was  entitled  to  re- 
ceive. The  certificate  was  issued  under  the  Act 
of  the  Legislature  of  Hawaii  approved  April  17, 
1911,  which  provides  in  substance  that  the  Secre- 
tary of  the  Territory  of  Hawaii  may,  whenever 
satisfied  that  any  person  was  born  within  the 
Hawaiian  Islands,  cause  to  be  issued  to  such 
person  a  certificate  showing  that  fact.  It  provides 
that  the  application  shall  be  on  sworn  petition  and 
accompanied  by  affidavits  of  witnesses,  and  that 
the  Secretary  may  examine  imder  oath  any  ap- 
plicant or  persons  cognizant  of  the  facts  regard- 
ing the  application,  and  it  further  provides  that 
any  certificate  so  issued  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated. 

Two  grounds  may  be  suggested  on  which  it 
should  be  held  that  the]*e  was  no  error  in  denying 
to  the  certificate  a  controlling  effect  on  the  hear- 
ing. In  the  first  place,  no  act  of  the  Territory 
of  Hawaii  can  avail  to  affect  the  latvs  of  the 
United  States  in  regard  to  the  emigration  of 
aliens,   Williams  v.  United  States,  137  U.S.  113, 
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11  Sup.  Ct.  43,  34  L.  Ed.  590.  In  the  second  place, 
assuming  that  the  certificate  of  the  secretary  of 
the  Territory  of  Hawaii  was,  as  the  law  declared 
it  to  be,  prima  facie  evidence  of  the  facts  recited, 
there  is  in  the  record  ample  evidence  to  justify 
the  immigration  officers  in  ruling  that  prima  facie 
presumption  was  overcome.  This  was  the  con- 
clusion of  the  Court  below,  and  we  find  no  error 
therein.  Lee  Lung  v.  Patterson,  186  U.S.  168,  22 
Sup.  Ct.  795,  46  L.  Ed.  1108."    (Italics  supplied.) 

In 

Lee  Lung  v,  Patterson,  supra, 
the  question  was  raised  as  to  the  right  of  Lee  Lung's 
family  to  enter  the  United  States  at  the  Immigration 
port  of  entry  upon  presentation  of  travel  documents 
issued  by  the  Registrar  General  of  Hongkong  pur- 
suant to  treaty  provisions.  At  page  175,  the  Supreme 
Court  said : 

^^It  is  urged  that  the  statute  makes  the  cer- 
tificates evidence,  and  that  the  collector  had  no 
power  to  disregard  the  certificates,  and  'whether 
he  did  not  consider  them  at  all  and  did  not  pass 
upon  their  validity  or  invalidity,  as  in  either  view 
of  the  case,  we  respectfully  submit  the  collector  is 
not  chargeable  merely  with  error,  in  which  event 
his  decision  is  not  reviewable  by  the  Court,  but 
with  the  more  serious  charge  of  having  exceeded 
his  jurisdiction,  in  which  case,  we  submit,  his  de- 
cision is  reviewable.' 

''But  jurisdiction  is  given  to  the  collector  over 
the  right  of  the  alien  to  land,  and  necessarily 
jurisdiction  is  given  to  pass  on  the  evidence  pre- 
sented to  establish  that  right.  He  may  determine 
the  validity  of  the  evidence,  or  receive  testimony 
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to  controvert  it,  and  we  cannot  assent  to  the 
proposition  that  an  officei*  or  tril)unal,  invested 
with  Jurisdiction  of  a  matter,  loses  that  jurisdic- 
tion by  not  giving  sufficient  weight  to  evidence,  or 
by  rejecting  proper  evidence,  or  by  admitting  that 
which  is  improper. 
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A  birth  certificate  not  filed  contemporaneously  w^ith 
the  birth  of  the  person  named  therein,  Init  many  years 
afterwards,  is  not  entitled  to  be  given  the  weight  of  a 
birth  certificate  executed  at  the  time  of  birth.  The 
matter  of  the  weight  to  be  given  to  such  a  birth  cer- 
tificate was  passed  upon  in 

Ex  parte  Wilson  Seen  Lee   (D.C.  Wash.),  49 
F.  (2d)  468, 
by  Judge  Neterer  on  October  lb,  1930,  in  which  he 
states : 

^^The  birth  certificate  filed  fourteen  or  fifteen 
years  after  the  birth  is  of  no  probative  value, 
Nagle  V.  Dong  Ming  (CCA)  26  F.  (2d)  438;  and 
pregnant  is  this  conclusion  as  to  the  fact  by  the 
statement  of  the  doctor  that  he  had  no  data  from 
which  to  register  this  birth  and  that  no  one  caused 
him  to  register  it  at  that  late  date,  and  that  he 
did  not  know  the  i)arty  registered,  nor  have  any 
record  in  his  possession  to  show  the  birth." 

The  failure  of  the  Commissioner  of  Immigration 
and  the  Secretary  of  Labor  to  recognize  this  cer- 
tificate was  upheld  by  the  Court. 

Recognizing  that  Federal  Agencies  might  have  oc- 
casion to  question  the  United  States  citizenship  of 
persons  claiming  same.  Congress  saw  fit  to  provide 
under   Section  503  of  the  Nationality  Act  of   1940 


31 

(8  U.S.C.A.  903)^  a  method  whereby  a  person  claim- 
ing United  States  citizenship  and  whose  claimed 
citizenship  was  denied  by  any  department,  or  agency, 
or  executive  official  thereof,  might  x)rociire  a  judicial 
determination  of  such  citizenship  in  the  United  States 
Court,  thus  indicating  an  intention  on  the  part  of 
Congress  to  reserve  to  the  United  States  its  right  to 
determine  the  national  citizenship  of  such  person. 

Congress  therefore  has  provided  a  judicial  method 
of  establishing  citizenship  by  an  action  brought  in  a 
Federal  Court;  conversely  Congress  has  never  con- 
sented to  bind  the  United  States  by  any  similar  pro- 
ceeding brought  in  a  State  Court  to  which  the  United 
States  is  not  a  party. 

It  may  be  that  upon  the  entire  record  in  this  case 
the  appellate  administrative  authority  will  decide  that 
appellant's  birth  in  the  United  States  has  been  estab- 
lished l)y  the  evidence.  It  may  also  be  that  should  the 
appellate  administrative  authority  decide  otherwise, 
the  Courts  on  habeas  corpus  might,  upon  the  whole 
record,  conclude  that  such  a  decision  was  arbitrary. 
Certainly,  however,  it  cannot  be  said  that  the  order  of 
the  State  Court  is  conclusive.  We  submit  that  the 
Court  below  was  right  in  its  decision,  which  simply 


58  U.S.C.A.  903.  ''If  any  person  who  claims  a  right  or  privilege 
as  a  national  of  the  United  States  is  denied  such  right  or  privilege 
by  any  Department  or  agency,  or  executive  official  thereof,  upon 
the  ground  that  he  is  not  a  national  of  the  United  States,  such 
person  *  *  *  may  institute  an  action  *  *  *  in  the  district  court  of 
the  United  States  for  the  district  in  which  such  person  claims  a 
permanent  residence  for  a  judgment  declaring  him  to  be  a 
national  of  the  United  States." 
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requires  that  appellant  exhaust  the  administrative 
remedies  which  the  statute  has  provided  ])efore  at- 
tempting to  obtain  a  judicial  review  of  the  action  of 
the  immigration  authorities. 


CONCLUSION. 

It  is  beyond  controversy  that  if  the  appellant  was 
actually  born  in  the  United  States,  he  is  a  citizen  of 
the  United  States. 

Questions  of  fact,  as  well  as  questions  of  law,  in 
matters  of  this  kind  properly  come  before  an  Immi- 
gration Board  of  Special  Inquiry  and  before  the 
Attorney  General  of  the  United  States  for  their  deter- 
mination. A  proceeding  to  question  the  legality  of 
their  administrative  ruling  before  final  action  has 
been  taken  by  the  Attorney  General  of  the  United 
States  is  premature. 

The  States  having  delegated  to  the  United  States 
the  powers  to  regulate  immigration  by  Article  I,  Sec- 
tion 9,  Clause  1  of  the  Constitution  of  the  United 
States,  a  federal  question  arises  when  a  person  aj)- 
plies  for  entry  into  the  United  States  at  a  port  of 
entry,  and  no  State  can  enact  legislation  which  would 
directly  or  indirectly  restrict  the  United  States  in  the 
exercise  of  the  power  so  granted  to  it. 

Congress,  realizing  that  from  time  to  time  (jues- 
tions  as  to  United  States  citizenship  might  arise  in  the 
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dealings  of  individuals  with  Government  Agencies  and 
Departments,  in  Section  503,  of  the  Nationality  Act  of 
1940  (8  U.S.C.  903)  has  provided  a  method  for  secur- 
ing a  declaratory  judgment  of  citizenship  in  such 
cases.  This  was  one  method  whereby  appellant  might 
have  secured  a  judicial  determination  of  his  claim  to 
United  States  citizenship. 

Another  appropriate  method  would  be  for  appel- 
lant to  exhaust  the  administrative  remedies  which  the 
Immigration  statutes  have  provided  and  thereafter 
invoke  the  review  of  the  Federal  Courts  on  habeas 
corpus  if  the  final  administrative  decision  were  ad- 
verse  to  his  claim. 

This  Honorable  Court  is  not  being  asked  to  review 
or  reverse  the  Order  of  the  Superior  Court  of  the 
State  of  California  in  and  for  the  City  and  County  of 
San  Francisco,  dated  August  14,  1944,  but  is  asked 
to  make  a  finding  that  such  order  is  not  binding  on  the 
United  States  because  a  federal  question  is  involved, 
and  the  United  States  was  not  a  party  to  the  proceed- 
ing in  which  such  order  was  made. 

The  United  States  is  a  sovereign  power — it  caimot 
be  sued  without  its  consent,  and  so  far  as  your  appel- 
lee is  advised,  no  authority  has  ever  been  granted  by 
the  United  States  to  be  made  a  party  to  a  proceeding 
such  as  the  one  in  the  instant  case.  Any  state  law  or 
proceeding  in  a  state  Court  where  a  federal  question 
is  involved  is  not  binding  on  the  United  States  unless 
it  was  a  party  thereto,  or  consented  in  some  way  to  be 
bound  thereby. 
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For  the  reasons  stated,  the  appellee  is  therefore  of 
the  belief  that  the  opinion  of  the  Court  below  should 
be  affirmed. 

Dated,  San  Francisco, 
June  15, 1948. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Edgar  R.  Bonsall, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 


(Appendix  Follows.) 
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Appendix 

Sections  10600  to  10607,  inclusive,  Health  and 
Safety  Code  of  the  State  of  California,  read  as  fol- 
lows: 

Sec.  10600.  Grounds  for  proceedings :  State  record 
lacking.  If  any  birth,  death  or  marriage,  occurring  in 
this  State: 

(a)  Was  not  at  the  time  it  occurred  required  by 
law  to  be  registered;  or 

(b)  Was  not  registered  in  conformity  with  the 
provisions  of  law  in  effect  at  the  time  it  occurred  by 
the  filing  of  the  proper  certificate  with  the  local  regis- 
trar within  a  period  of  one  year  from  the  date  of  the 
event  or  if  such  record  has  been  filed  but  thereafter 
lost  or  destroyed,  any  person  beneficially  interested  in 
establishing  of  record  the  fact  of  and  the  time  and 
place  of,  such  birth,  death,  or  marriage  may  file  with 
the  county  clerk  a  verified  petition  for  an  order  judi- 
cially establishing  the  fact  of,  and  the  time  and  place 
of,  the  birth,  death,  or  marriage  in  either  of  the 
following  courts: 

(1)  The  superior  court  of  the  county  in  which  the 
birth,  death  or  marriage  is  alleged  to  have  occurred. 

(2)  The  superior  court  of  the  county  in  which  the 
person  whose  birth  or  marriage  it  is  sought  to  estab- 
lish is  residing ;  or,  if  such  person  has  died,  the  supe- 
rior court  of  the  county  in  which  such  person  was 
domiciled  at  the  date  of  death. 

Sec.  10600.5.  Same:  Foreign  record  lacking.  If  a 
person,  domiciled  in  this  State,  was  born  or  married 
outside  of  the  State,  or,  if  any  person  domiciled  in 
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this  State  at  the  time  of  his  death,  died  outside  of  the 
State,  and  the  birth,  death,  or  marriage  was  not 
registered  in  the  State  or  coimtry  in  which  it  oc- 
curred, or  a  certified  copy  of  the  record  of  the  birth, 
death  or  marriage  is  not  obtainal)le,  any  person  bene- 
ficially interested  in  establishing  of  record  the  fact  of 
the  birth,  death  or  marriage,  may  petition  the  superior 
court  of  the  county  in  which  the  person,  if  a  living 
person,  resides,  or  if  the  person  has  died,  in  the 
county  in  which  he  was  domiciled  at  the  date  of  his 
death,  for  an  order  judicially  establishing  the  fact 
of  the  birth,  death  or  marriage. 

Sec.  10601.  Petition :  Verification :  Allegations. 
The  petition  shall  be  verified  and  shall  contain  all  the 
facts  necessary  to  enable  the  court  to  determine  the 
fact  of  and  the  time  and  place  of  the  birth,  death  or 
marriage  upon  the  proofs  adduced  in  behalf  of  the 
petitioner  at  the  hearing. 

Sec.  10602.  Same:  Service  of  copy  on  district 
attorney.  At  least  five  days  before  the  date  of  the 
hearing,  a  copy  of  the  petition  shall  be  served  upon 
the  district  attorney  of  the  county  in  which  the  peti- 
tion is  filed,  together  with  a  notice  of  the  time  and 
place  of  the  hearing  and  he  may  appear  at  the  hearing 
and  oppose  the  making  of  the  order. 

Sec.  10603.  Time  for  hearing :  Place :  Continuance. 
Upon  the  filing  of  the  petition  a  hearing  shall  be  fixed 
by  the  clerk  and  at  the  convenience  of  the  court  set 
at  a  time  not  less  than  5  nor  more  than  10  days  after 
the  filing  of  the  petition.  The  hearing  may  be  held  in 
chambers.  The  court,  for  good  cause,  may  continue 
the  hearing  beyond  the  10-day  period. 
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Sec.  10604.  Filing  fee :  -Court  by  which  heard.  The 
fee  for  filing  the  petition  shall  be  three  dollars  ($3) 
one  dollar  ($1)  of  which  shall  go  to  the  law  library- 
fund  of  the  county.  In  counties  having  more  than  one 
superior  court  judge,  the  petition  may  be  heard  by 
any  judge  thereof  hearing  probate  matters,  or  if  a 
probate  department  has  been  designated  for  hearing 
probate  matters,  the  clerk  shall  assign  the  matter  to 
the  probate  department  for  hearing. 

Sec.  10605.*'  Hearing:  Proof:  Order.  If,  upon  the 
hearing,  the  allegations  of  the  petition  are  established 
to  the  satisfaction  of  the  court,  the  court  may  make  an 
order  determining  that  the  birth,  death,  or  marriage 
did  in  fact  occur  at  the  time  and  place  shown  by  the 
proofs  adduced  at  the  hearing. 

Sec.  10606.  Form  and  contents  of  order.  The 
order  shall  be  made  in  the  form  and  upon  the  bank 
prescribed  and  furnished  by  the  State  registrar  and 
only  one  birth,  death  or  marriage  shall  be  included  in 
it. 

Sec.  10607.  Effective  date  of  order:  Filing.  The 
order  shall  become  effective  upon  a  filing  of  a  cer- 
tified copy  (a)  with  the  local  registrar  of  vital  statis- 
tics of  the  district  in  which  the  birth  or  death  occur- 
red, if  it  occurred  in  this  State,  or  in  the  case  of 
marriage  with  the  county  recorder.  If  the  event  oc- 
curred outside  the  State,  the  order  shall  be  filed  with 
the  registrar  of  the  district  or  the  county  recorder  of 
the  county,  as  the  case  may  be,  in  which  the  petitioner 
rcvsides,  and  (b)  with  the  State  Registrar  of  Vital 
Statistics. 
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No.  11,860 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Fong  Fook, 

Appellant, 

vs. 

I.  F.  WixoN,  District  Director,  Immi-  f 

gration  and  Naturalization  Service, 

Port  of  San  Francisco, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Circuit  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Lee  Fong  Fook,  appellant,  demands  a  rehearing  of 
his  cause  on  appeal  upon  the  following  grounds  and 
for  the  following  reasons : 

SOLE  QUESTION  INVOLVED  IS  PURE  QUESTION  OF  LAW. 

No  contention  has  been  made  by  the  appellee  that 
the  certified  copy  of  the  judgment  of  the  California 
Superior  Court  establishing  the  fact  of  appellant's 
birth  is  a  forgery  or  that  the  identity  of  the  appellant 
is  not  that  of  the  person  named  in  that  judgment. 


to  control  the  movements  of  a  citizen  or  to  regulate 
his  departure  and  return  to  our  shores.  Nowhere  by 
statute  has  Congress  sought  to  restrict  the  departure 
and  return  of  citizens  to  our  shores.  Passports  are 
issued  to  them  simply  as  a  means  of  identification  for 
use  abroad.  The  Inmiigration  Service  usurps  legisla- 
tive authority  in  restraining  a  citizen  from  I'e-entry  to 
this  country  upon  returning  from  abroad.  See  V.  S.  v. 
Wong  Kim  Ark,  169  U.S.  649.  Even  Congress  is  pro- 
hibited from  enacting  such  restrictive  legislation  for 
the  9th  and  10th  Amendments  reserve  this  power  to 
the  People  or  to  the  respective  States.  Legislative 
power  over  immigrants  is  lodged  in  Congress  by  Art. 
I,  Sec.  9.  It  is  only  through  the  medium  of  acts  of 
Congress  that  an  executive  agency  may  regulate  the 
entry  of  foreigners.  In  consequence,  the  only  author- 
ity over  a  citizen  returning  from  abroad  that  the  Im- 
migration Service  may  exercise  is  limited  to  inspection 
and  temporary  detention  to  ascertain  that  he  is  not 
an  immigrant.  See  U,S.  v.  Sing  Tttck,  194  U.S.  161, 
168.  Unfortunately,  the  Immigration  Service  pleads 
necessity  compels  it  to  detain  claimants  to  citizenship 
for  an  unreasonable  period  of  time  while  it  endeavors 
to  ascertain  whether  the  person  seeking  entry  is  an 
excludable  foreign  immigrant.  Whatever  excuse  it 
may  urge  for  detaining  those  who  are  unable  to 
identify  themselves  no  such  excuse  is  acceptable  where 
the  claimant  presents  a  certified  copy  of  an  admittedly 
authentic  judgment  of  a  State  Court  of  competent 
jurisdiction  proving  his  native  birth  and,  ipso  facto, 
his  national  citizenship. 


The  judicial  trial  to  which  a  claimant  to  citizenship 
seeking  entry  to  our  shores  is  entitled  and  to  which 
this  Court's  opinion  refers,  nowhere  is  provided  by 
Congress.  It  is  a  creature  of  the  judiciary  and  the 
product  of  usurped  legislative  power.  The  Declara- 
tory Judgment  Statute,  28  USCA,  Sec.  400,  and  the 
Suit  to  Determine  Nationality,  8  USCA,  Sec.  903, 
seem  not  %o  be  the  remedy  for  the  reasons  pointed 
out  in  our  supplemental  brief.  (The  new  Declaratory 
Rehef  statute,  18  USCA,  Sec.  2201,  effective  Sept. 
22,  1948,  may  yet  be  interpreted  to  cover  new  cases.) 
The  Suit  to  Determine  Nationality  may  be  invoked 
only  when  a  right  of  citizenship  has  been  denied.  If 
that  remedy  applies  to  citizens  at  our  door  and  is  not 
restricted  to  them  while  abroad,  it  means  simply  that 
the  appellant  here,  when  denied  entry,  could  file  such 
a  suit.  The  question,  however,  is  how.  The  Immigra- 
tion Service  hold  incommunicado  those  seeking  ad- 
mission for  weeks  and  even  months  while  it  conducts 
investigations  and  its  administrative  reviews  are  pend- 
ing. Nothing  in  that  statute  authorizes  the  applicant 
to  post  bond  with  that  Service  or  to  be  enlarged  on 
bail  by  the  Court.  The  Service  makes  it  a  practice  to 
deny  release  on  bond  to  persons  it  deems  excludable. 


PURSUIT  AND  EXHAUSTION  OF  ADMINISTRATIVE  REMEDIES 
UNNECESSARY  WHERE  QUESTION  OF  LAW  ONLY  IS  IN- 
VOLVED. 

The  exhaustion  of  administrative  remedies  may  be 
made  a  condition  precedent  to  the  right  to  maintain 


a  suit  at  law  or  a  bill  in  equity  but  it  is  not  a  condi- 
tion precedent  to  the  right  to  apply  for  a  writ  of 
habeas  corpus  where  the  issue  involved  is  purely  a 
question  of  law.  See  Gonzales  v.  William,  192  U.S.  1, 
so  deciding;  TJ.S,  v.  Sing  Tuck,  194  U.S.  161,  169, 
distinguishing  cases  involving  factual  issues  from 
those  presenting  only  issues  of  law;  see  also,  U.S.  v. 
Wong  Kim  Ark,  169  U.S.  649;  U.S.  ex  rel.  Bradley  v. 
Watkins  (CCA-2),  163  Fed.  (2d)  328,  330-1;  and  also 
Whitfield  V.  Ranges  (CCA-8),  222  Fed.  745,  747, 
pointing  out  that  the  denial  of  a  fair  and  impartial 
hearing  by  an  executive  agency  also  presents  a  ques- 
tion of  law  which  gives  rise  to  relief  in  habeas  corpus. 


OPINION  ERRS  IN  LEGISLATING  RULE  OF  EVIDENCE  INTO 
ESSE  AND  AUTHORIZING  DELEGATION  OF  JUDICIAL 
FUNCTION  TO  EXECUTIVE  AGENCY. 

Wherein  is  this  Court  authorized  to  declare  that 
the  trial  Court  should  hold  the  habeas  corpus  proceed- 
ing in  abeyance  while  it  awaits  the  final  decision  of 
the  Commissioner  and  has  the  benefits  of  his  ^dews 
on  the  question  of  the  appellant's  claim  of  citizenship? 
The  significance  of  this  Court's  decision  is  that  the 
trial  Court,  sitting  in  habeas  corpus,  necessarily  must 
attach  weight  and  probably  controlling  weight  to  the 
decision  of  the  Commissioner  on  this  important  ju- 
dicial issue.  This  is  nothing  but  a  method  of  making 
a  judicial  determination  dependent  upon  a  spurious 
manufactured  mass  of  evidence  consisting  of  vague 
hearsay,  opinions  and  conclusions  by  a  strange  pro- 


cess  of  judicial  osmosis.  It  elevates  the  opinions  and 
conclusions  of  an  executive  agency  to  the  dignity  of 
credible  evidence  to  which  the  judicial  tribunal  may 
attach  even  controlling  weight.  In  effect,  this  Court's 
opinion,  by  usurping  legislative  power,  decides  that 
the  judicial  function  of  passing  on  evidence  may  be 
relegated  or  delegated  to  the  executive  agency.  This 
is  a  method  of  obviating  congressionally  created  rules 
of  evidence  and  of  substituting  whim  and  caprice  as 
the  test  of  a  citizen's  right  to  enter  his  own  country. 
Thus,  administrative  agents  of  the  nation,  arrogating 
unto  themselves  a  power  not  lodged  in  them,  through 
the  instrumentality  of  the  Courts  and  with  the  consent 
of  the  Courts,  are  enabled  to  deprive  a  citizen  of  his 
birthright. 


OPINION  ERRONEOUS  FOR  IMPAIRING  WRIT  OF 
HABEAS  CORPUS. 

No  right  exists  in  this  Court  or  in  the  district  Court 
or  any  other  court  whatever  to  emasculate  the  great 
writ  of  habeas  corpus.  Courts,  by  judicial  interpre- 
tation, may  expand  the  rights  of  an  applicant  for  that 
writ  but  no  power  whatever  is  lodged  in  them  to  lop 
off  any  of  its  incidents.  That  writ  forever  (or  rather 
what  is  termed,  forever),  is  safeguarded  by  Art.  I, 
Sec.  9,  CI.  2  of  the  Constitution  from  interference  \vith 
its  operation  by  any  of  the  divisions  of  Government 
because  any  interference  with  its  full  and  complete 
operation  would  amount  to  an  impairment  or  a  sus- 
pension of  the  writ.   The  opinion  of  this  Court  com- 
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manding  the  Court  below  to  hold  the  habeas  corpus 
proceeding  in  abeyance  pending  its  recei])t  of  infor- 
mation on  the  Commissioner's  views  on  the  citizen- 
ship of  the  appellant  and  his  eligibility  to  admission 
to  the  United  States  does  nothing  but  impair  and  sus- 
pend the  writ  of  habeas  corpus  and  is  void  for  said 
reasons. 

Habeas  corpus  proceedings  need  not  wait  for  the 
Commissioner's  views.  Title  28  USCA,  Sec.  455,  now 
2243,  requires  the  Court  or  judge  to  whom  an  appli- 
cation for  a  writ  of  habeas  corpus  is  pending  ' '  forth- 
with" to  award  the  writ  when  it  states  grounds  for 
relief.  Sec.  458,  now  2243,  requires  the  detainer  to 
bring  the  body  of  the  restrained  person  to  Court.  Sec. 
459,  now  2243,  requires  the  Court  to  set  a  day  for  the 
hearing  thereon  within  five  (5)  days.  Sec.  461,  now 
2243,  requires  that  the  Court  must  proceed  summarily 
to  determine  the  case  and  dispose  of  the  matter  as 
law  and  justice  require.  The  opinion  of  this  Court, 
however,  dispenses  with  the  requirements  of  these 
sections  by  commanding  the  Court  below  to  delay  that 
proceeding,  that  is  to  say,  to  take  no  judicial  action 
thereon  but  to  hold  the  proceeding  in  al^eyance  until 
such  time  as  the  Immigration  Service  stops  worrying 
the  problem  and  decides  to  admit  the  applicant  to  this 
country  or  informs  the  Court  that  it  believes  the  peti- 
tioner is  an  excludable  alien  or  nonresident.  This  is, 
therefore,  either  a  command  to  the  Court  below  to 
refuse  to  exercise  its  statutory  duty  to  hear  the  cause 
simimarily  or  a  command  that  its  judicial  functions, 
impliedly  delegated  to  the  Commissioner,  are  to  be 


exercised  by  the  Commissioner.  Judicial  functions, 
however,  cannot  be  delegated  to  executive  or  legisla- 
tive bodies  or  to  juries.  Compare  U.S.  v.  L.  Cohen 
Grocery  Co.,  255  U.S.  SI-,  Field  v.  Clark,  143  U.S.  649; 
Schechter  Poultry  Corp.  v.  U.  S.,  295  U.S.  495. 

Although  the  word  ^^ forthright'^  in  Sec.  455  does 
not  signify  ^^nstanter^'  it  would  be  a  distortion  of  its 
definition  and  interpretation  to  say  it  authorizes  the 
wholly  unnecessary  delay  this  Court's  opinion  would 
occasion  by  ordering  the  proceeding  below^  to  be  held 
in  abeyance  while  the  Immigration  Service  determines 
what  decision  it  is  to  make.  What  the  Supreme  Court 
said  of  a  similar  delay  on  hearing  on  a  writ  in  Holi- 
day V.  Johnston,  312  U.S.  342,  350,  is  an  appropriate 
answer,  viz.,  ^^It  is  said  that  the  procedure  tends  to 
expedite  the  disposition  of  habeas  corpus  cases.  The 
record  in  this  case  would  seem  to  contradict  the  argu- 
ment." 

Habeas  corpus  proceedings  and  decisions  thereon 
need  not  wait  on  the  pleasure  of  administrative  agen- 
cies or  the  Courts.  There  are  no  conditions  precedent 
to  the  right  to  apply  for  the  writ  and  to  a  special 
and  summary  hearing  thereon  in  habeas  corpus  pro- 
ceedings where  illegal  detention  is  alleged.  See  Mr. 
Justice  Holmes'  formulation  of  the  rule,  long  ac- 
cepted by  the  Supreme  Court,  in  his  opinion  in  Frank 
V.  Mangiim,  237  U.S.  309  at  346,  59  L.  Ed.  969  at  988, 
in  the  following  language: 

^^But  habeas  corpus  cuts  through  all  forms  and 
goes  to  the  very  tissue  of  the  structure.  It  comes 
in  from  the  outside,  not  in  subordination  to  the 
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proceedings,  and  although  every  form  may  have 
been  preserved,  opens  the  inquiry  whether  they 
have  been  more  than  an  empty  shell. '  ^ 

See  also,  Price  v.  Johnston  (1948),  92  L.  Ed.  993  at 
996,  declaring  that  the  writ  of  hal)eas  corpus  should 
not  ^'lose  its  effectiveness  in  a  procedural  morass' '  and 
at  page  1002  where  it  is  stated  that  the  purpose  of  the 
writ  is  ^Ho  afford  a  swift  and  imperative  remedy  in 
all  cases  of  alleged  restraint  upon  personal  liberty '\ 
Except  for  the  innate  goodness  of  the  judge  in  the 
Court  below  in  releasing  him  on  bail  the  appellant 
still  would  be  deteriorating  in  detention  in  the  immi- 
gration jail.  Had  he  not  been  able  to  raise  cash  bail 
or  to  purchase  a  surety  bond  he  still  would  be  lodged 
there.  Ordering  the  Court  below  to  suspend  hearing 
and  action  on  the  writ  cannot  be  said  to  afford  a  swift 
or  imperative  remedy  for  the  restraint  of  liberty  con- 
tinues, even  though  the  petitioner  is  enlarged  on  bond 
or  bail,  until  a  discharge  is  granted. 

The  Supreme  Court,  in  its  necessary  capacity  as  a 
super-legislative  body,  does  such  things  by  resting  its 
decisions  on  the  law  of  necessity  (as  done  in  its  opin- 
ion in  Price  v.  Johnston,  but  circuit  and  district 
Courts  may  not  invade  the  legislative  field  into  which 
the  Supreme  Court  itself  trespasses  only  with  the 
greatest  caution. 

We  do  not  believe  that  a  citizen  must  wait  for  an 
administrative  body  to  create  evidence,  consisting  of 
its  views,  opinions  and  conclusions,  and  then  transmit 
it  to   a  judicial   tribunal,   sitting   in  habeas   corpus. 
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where  it  is  given  evidentiary  weight.  In  that  manner 
the  conclusion  of  an  executive  agency  is  substituted 
for  judicial  determination  of  an  issue  which  is  purely 
judicial.  The  Courts  are  not  empowered  to  delegate 
judicial  functioilS  to  executive  agencies. 


IMPORTANCE  OF  DECISION  ON  MERITS  OF  ISSUE. 

Probably  between  100,000  and  300,000  like  judg- 
ments of  the  Superior  Court  of  California  establishing 
the  fact  of  birth  have  been  rendered  since  the  statute 
has  been  in  force  and  effect.  The  majority  of  these 
seem  to  have  been  rendered  since  1941.  Those  judg- 
ments have  been  necessary  to  enable  men  and  women 
to  have  determined  the  dates  and  facts  of  their  births 
to  enable  them  to  gain  employment,  to  fix  their  re- 
tirement ages  and  to  prove  their  eligibility  to  receive 
pensions,  social  security  and  other  benefits  for  which 
they  labor.  A  number  of  our  Superior  Court  judges 
have  obtained  like  judgments  for  such  purposes  and 
it  is  likely  that  a  number  of  our  federal  judges  have 
done  likewise. 

It  would  be  strange  were  this  Court  to  adopt  the 
whimsical  view^  that  the  Superior  Court  judges  did 
not  know  what  they  were  doing  when  they  rendered 
those  judgments  and  that  they  did  not  have  jurisdic- 
tion to  decide  the  issue  involved  therein  and  that  those 
judgments  are  worthless.  If  this  Court  were  to  deny 
the  binding  effect  of  the  appellant's  judgment  estab- 
lishing his  birth  and  ipso  facto  his  national  citizen- 
ship its  decision,  in  effect,  is  tantamount  to  a  nuUifi- 
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cation  of  the  California  statute  and  to  a  cancellation 
of  all  those  judgments  and  is  a  denial  of  their  efficacy. 
We  do  not  believe  any  such  power  is  lodged  in  our 
federal  Courts. 

Of  course  a  citizen  is  entitled  to  a  judicial  hearing 
on  his  claim  to  citizenshij)  when  it  is  disputed  by  the 
Immigration  Service.  He  is  entitled  to  apply  for  a 
writ  of  habeas  corpus.  In  such  a  proceeding  the  issue 
is  the  legality  of  the  detention  and,  as  an  incident 
to  that  issue,  proof  of  citizenship  or  of  residence  is 
involved.  Habeas  corpus  waits  upon  no  agency.  A 
citizen  need  not  wait  upon  an  executive  agency  which, 
after  all,  is  his  servant  and  not  his  lord.  When  the 
servant  is  presented  with  a  certified  copy  of  an  au- 
thentic judgment  establishing  the  fact  of  birth  and 
recognizes  and  admits  its  authenticity  the  authority 
for  temporary  detention  lodged  in  the  servant  disaj^- 
pears.  Detention  from  that  moment  forth  is  unlawful. 


CONCLUSION. 

Although  the  great  liberty  writ  cuts  across  all  forms 
of  legal  red  tape  this  Court,  by  its  opinion  and  de- 
cision herein,  retards  its  speedy  relief  and,  in  effect, 
deprives  it  of  efficacy.  This  Court  has  exceeded  its 
power.  It  omitted  passing  on  the  serious  issues  in- 
volved. It  is  highly  unsatisfactory  from  the  viewpoint 
of  the  appellant  and  also  from  that  of  the  appellee 
for  the  question  whether  the  California  judgment  is 
final  and  conclusive  is  a  like  issue  in  many  cases  pend- 
ing before  the  Immigration  Service  and  in  many  more 
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cases  to  ariscv  It  decides  nothing  and  offers  no  solu- 
tion to  the  pressing  problem  confronting  appellant, 
the  Immigration  Service  and  many  thousands  of  citi- 
zens who  have  procured  like  judgments.  Why  should 
a  citizen  await  the  whim  of  an  executive  agency.  Citi- 
zens still  have  some  rights  left.  We  do  not  intend  to 
lay  these  few  preciously  won  rights  upon  the  sacrifi- 
cial altar  of  executive  caprice.  Magna  Carta  and  the 
Bill  of  Rights  still  are  sacred  to  citizens  regardless 
what  administrative  agents  may  think  of  them.  We 
are  not  willing  to  yield  any  of  them  even  to  judicial 
caprice.  We  are  not  willing  to  surrender  them  to  any 
entity,  governmental  or  private. 

We  trouble  you,  therefore,  to  set  aside  your  order 
remanding  the  cause  with  the  instructions  therein  con- 
tained and  urge  that  appellant  be  granted  a  rehearing 
on  the  serious  issues  framed  in  the  pleadings,  involved 
in  the  appeal  and  stressed  herein  and  in  the  briefs  of 
both  sides. 

Dated,  San  Francisco,  California, 
November  22, 1948. 

Respectfully  submitted, 

GUS  C.  RiNGOLE, 

Attorney  for  Appellant 
and  Petitioner, 
Wayne  M.  Collins, 

Counsel  for  Amicus  Curiae. 


Certificate  of  Counsel 

The  within  petition  for  a  rehearing  is  well  founded 
in  point  of  law  and  fact  and  is  not  interposed  for 
delay. 

Gus  C.  Ringole, 
Attorney  for  Appellant 
and  Petitioner. 
Wayne  M.  Collins, 

Counsel  for  Amicus  Curiae. 
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